
U.S. GOVERNMENT PUBLISHING OFFICE

WASHINGTON :

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512–1800; DC area (202) 512–1800

Fax: (202) 512–2104 Mail: Stop IDCC, Washington, DC 20402–0001

20–199 2017

THE SHARING ECONOMY: A TAXING EXPERIENCE
FOR NEW ENTREPRENEURS, PART I

HEARING
BEFORE THE

COMMITTEE ON SMALL BUSINESS
UNITED STATES

HOUSE OF REPRESENTATIVES
ONE HUNDRED FOURTEENTH CONGRESS

SECOND SESSION

HEARING HELD
MAY 24, 2016

Small Business Committee Document Number 114–062
Available via the GPO Website: www.fdsys.gov

VerDate Mar 15 2010 13:00 Jan 05, 2017 Jkt 000000 PO 00000 Frm 00001 Fmt 5011 Sfmt 5011 F:\DOCS\20199.TXT DEBBIE C
on

gr
es

s.
#1

3

S
B

R
E

P
-2

19
A

w
ith

D
IS

T
IL

LE
R



(II)

HOUSE COMMITTEE ON SMALL BUSINESS

STEVE CHABOT, Ohio, Chairman
STEVE KING, Iowa

BLAINE LUETKEMEYER, Missouri
RICHARD HANNA, New York

TIM HUELSKAMP, Kansas
CHRIS GIBSON, New York

DAVE BRAT, Virginia
AUMUA AMATA COLEMAN RADEWAGEN, American Samoa

STEVE KNIGHT, California
CARLOS CURBELO, Florida
CRESENT HARDY, Nevada
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(1)

THE SHARING ECONOMY: A TAXING
EXPERIENCE FOR NEW ENTREPRENEURS,
PART I

TUESDAY, MAY 24, 2016

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,

Washington, DC.
The Committee met, pursuant to call, at 11:00 a.m., in Room

2360, Rayburn House Office Building, Hon. Steve Chabot [chair-
man of the Committee] presiding.

Present: Representatives Chabot, Luetkemeyer, Hanna, Gibson,
Brat, Radewagen, Knight, Curbelo, Kelly, Velázquez, Clarke, Chu,
Hahn, Meng, and Adams.

Chairman CHABOT. The Committee will come to order. Good
morning. We want to thank everyone for being here, and a special
thanks to our witnesses who have taken time away from their busy
schedules to be here with us today. We are really looking forward
to their testimony.

We are here to examine an exciting new phenomenon in our soci-
ety, the sharing economy. This new economy goes by many
names—app, gig, on-demand, peer-to-peer, online platform, and col-
laborative. We have even heard it called the ‘‘Uber economy.’’ Some
of you may have even taken Uber or Lyft to get to this hearing
today. No matter what you call it, the sharing economy is changing
the face of American entrepreneurship and small businesses before
our very eyes. The dizzying pace of this change has presented
many new opportunities and new challenges for the millions of
Americans who participate in it. These new platforms have dra-
matically changed the ways companies provide goods and services,
giving their workers unprecedented freedom and independence.
This new generation of workers wants to set their own hours and
decide which jobs to take. They may work with one on-demand
platform or multiple platforms. They may work alone or pool their
resources with others. This is the essence of economic liberty and
a testament to the power of the free market.

However, in their enthusiasm, these entrepreneurs are running
smackdab into the buzz saw of an outmoded tax code that is not
designed to accommodate them.

The tax compliance challenges they face have gone largely
unacknowledged so far, but as we are hearing from a growing cho-
rus of entrepreneurs, these tax challenges present new and unnec-
essary obstacles for our small businesses. Some of these new entre-
preneurs fail to file their taxes altogether and, when they do, they
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2

often pay too much. They do not know that they can deduct certain
expenses or they do not have the records to back up their deduc-
tions, putting them at risk for an audit.

Unfortunately, the IRS has not been part of the solution for en-
trepreneurs in navigating this new sharing economy. Too often, it
has been part of the problem. Our current tax system is not work-
ing for these new small businesses. In many ways, it is working
against them. We can do better. We must do better.

Today, we will explore some of these problems and discuss some
potential solutions with this distinguished panel. We are very
much looking forward to hearing from the panel here today, and
I would now like to yield to the Ranking Member, Ms. Velázquez
from New York, for the purpose of her opening statement.

Ms. VELÁZQUEZ. Thank you, Mr. Chairman.
Technology has long been a catalyst for entrepreneurship. In

keeping with this trend, development of the sharing economy has
created new challenges for entrepreneurs to sell goods and services.
Innovators are harnessing the web to create platforms and markets
that allow the selling, renting, and trading of everything from
apartment space, to transportation, to artisan craft goods. The
numbers strongly suggest that this new sharing economy is here to
stay. More than 1.5 million internet users have used TaskRabbit
to hire people for odd jobs. As of September 2015, the Uber app
was available in 60 countries and 300 cities worldwide, and it is
estimated to fulfill one million rides daily.

One reason for this sector’s rapid growth may be rooted in broad-
er economic struggles. With job growth still sluggish, enterprising
Americans and dislocated workers are seeking new ways to replace
revenue. Others seek more flexibility and work-life balance. Rent-
ing out rooms and providing lifts in their car have all become ways
for ordinary Americans to experiment with entrepreneurship.

While the explosive growth of these networks has created new
opportunities, the rapid rise raises questions. While many of the
workers in the shared economy enjoy flexibility, they must be pro-
tected from unscrupulous business practices. Most of the busi-
nesses operating in the shared economy classify their workers as
independent contractors, not employees. Such a classification saves
businesses money through reduced benefits and tax withholdings.
Business and courts have long struggled with trying to determine
whether certain workers are employees or independent contractors.
The courts are currently overflowing with lawsuits over whether
companies have misclassified employees and they are prevalent in
the sharing economy. As always, the challenge is ensuring busi-
nesses and employees are protected without questioning and dis-
couraging promising innovation.

Control is a critical factor to this question. If the employer con-
trols the worker, how can the worker be truly independent? With
the rise of the sharing economy, this question has become harder
to answer as workers are connected to consumers through online
intermediaries. Our current approach to answering this question
seems to be failing at the expense of hardworking Americans and
our nation’s tax revenues. One study estimates it costs the United
States $54 billion in underpayment of employment taxes and $15
billion in unpaid FICA and unemployment taxes.
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3

It is important that as this technological revolution advances,
government policy keeps pace. It is also important this committee
fully understands what is happening in the new sharing economy
and has a grasp on how we can minimize risk for employees while
maximizing growth and productivity for small businesses. Today’s
hearing will give us that opportunity.

I would like to thank all of our witnesses for taking the time to
be here. Your perspectives will add significant value as the com-
mittee seeks to learn more about the sharing economy.

With that, Mr. Chairman, I yield back.
Chairman CHABOT. Thank you very much.
Ms. VELÁZQUEZ. Thank you.
Chairman CHABOT. She yields back.
If Committee members have opening statements prepared, I

would ask that they be submitted for the record.
Now I will take just a moment to explain our timing system, how

it works. It is pretty simple. You get 5 minutes each, and then we
will ask questions for 5 minutes. There is a lighting system on your
table there to assist you in that. A green light will be on for 4 min-
utes, and then the yellow light will come on to let you know that
you have about a minute to wrap up. The red light will come on
and we will ask you to stop. You do not have to stop midsentence,
but if you could wrap up we would appreciate it.

I would now like to introduce our distinguished panel here this
morning. I will introduce all four of the witnesses before we get
started.

Our first witness is Caroline Bruckner, Executive in Residence of
Accounting and Taxation and Managing Director at Kogod Tax Pol-
icy Center at American University here in Washington, D.C. In
that capacity, she directs a team of small business tax policy ex-
perts, economists, and researchers. Ms. Bruckner previously served
as chief counsel for the U.S. Senate Committee for Small Business
and Entrepreneurship from 2009 to 2014. We welcome you here
this morning.

Our second witness will be Rob Willey, who is Vice President of
Marketing at TaskRabbit in San Francisco, California. TaskRabbit
connects users who want to outsource errands to anyone willing to
complete them for a fee. The company started in 2008 and cur-
rently operates in 18 cities in the U.S. as well as London. With
over 15 years of experience in marketing, Mr. Willey has created
marketing campaigns for several global clients, including Nike,
Cadillac, and Nokia. We also welcome you here this morning.

Our third witness will be Morgan Reed, who is Executive Direc-
tor at ACT, the App Association where he specializes in application
development issues. In addition to testifying to the Subcommittee
on Health and Technology last year, Mr. Reed has also testified be-
fore the U.S. Senate and has written several white papers on app
development. He also serves on the Advisory Council of the Mobile
Health Information Management Systems Society. I will now like
to yield to the Ranking Member, Ms. Velázquez, to introduce our
fourth and final witness.

Ms. VELÁZQUEZ. Thank you, Mr. Chairman. It is my pleasure
to introduce Mr. Joe Kennedy, Senior Fellow at the Information
Technology and Innovation Foundation. For almost 3 decades, he
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4

has provided legal and economic advice to senior officials in the
public and private sector involving technology, competitiveness,
and the social contract. Mr. Kennedy previously served as the Chief
Economist for the U.S. Department of Commerce and as the Senior
Economist for the Joint Economic Committee. He holds a law de-
gree and a master’s degree in Agriculture and Applied Economics
from the University of Minnesota, and a Ph.D. in Economics from
George Washington University. Welcome to the committee. Thank
you.

Chairman CHABOT. Thank you very much.
Ms. Bruckner, you are recognized for 5 minutes.

STATEMENTS OF CAROLINE BRUCKNER, EXECUTIVE–IN–RESI-
DENCE, ACCOUNTING AND TAXATION, MANAGING DIREC-
TOR, KOGOD TAX POLICY CENTER; ROB WILLEY, VP MAR-
KETING, TASKRABBIT; MORGAN REED, EXECUTIVE DIREC-
TOR, ACT THE APP ASSOCIATION; JOE KENNEDY, SENIOR
FELLOW, INFORMATION TECHNOLOGY AND INNOVATION
FOUNDATION

STATEMENT OF CAROLINE BRUCKNER

Ms. BRUCKNER. Thank you for the invitation to join you today
to discuss the tax compliance challenges of small businesses driv-
ing a sharing economy. My name is Caroline Bruckner. I am on the
faculty at American University Kogod School of Business. I am also
the Managing Director of the Kogod Tax Policy Center which con-
ducts nonpartisan research on tax and compliance issues specific to
small businesses and entrepreneurs.

At Kogod, we are currently focused on the tax and compliance
issues impacting America’s latest iteration of small business own-
ers who are renting rooms, providing ridesharing services, running
errands, and selling goods to consumers and business transactions
coordinated online and through ad-based platforms developed by
companies such as Airbnb, Etsy, Uber, Lyft, TaskRabbit, Instacart,
and others.

We released our research yesterday in a report titled ‘‘Short-
changed: The Tax Compliance Challenges of Small Business Opera-
tors Driving the On-Demand Platform Economy’’ to shed light on
these issues as Congress moves forward with tax reform.

Having spent more than a year investigating these growing prob-
lems, we report on what the existing debate has yet to acknowl-
edge: that for tax purposes, on-demand platform economy service
providers and sellers are, in fact, small business owners, and there
are millions of them working and earning income in ways that are
not readily identifiable by existing government research or pub-
licly-available taxpayer filing data. We argue that these issues
should be considered by Congress and the IRS, not only because
millions of American taxpayers are needlessly burdened trying to
comply with an antiquated, outdated tax system, but also because
inaction has very real implications on Treasury and IRS’ ability to
fairly and efficiently collect taxes.

A number of findings we reviewed and included in our research
are particularly relevant to today’s discussion, including, first,
more than 2.5 million Americans are earning income in the on-de-
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5

mand platform economy as small business owners every month.
This reflects the explosive growth of the on-demand platform econ-
omy but is just the latest example of a 66.5 percent increase in al-
ternative work arrangements for U.S. workers from 2005 to 2015.

Second, although people do cycle in and out of the on-demand
platform economy, during months in which people are actively
using platforms to earn income, average monthly income ranges
from $533 to $314 per month.

Third, by and large, the majority of individuals in the on-demand
platform economy work less than 15 hours per week.

As part of our research, we spoke with dozens of individuals cur-
rently participating in the on-demand economy and initiated a sur-
vey of the members of the National Association of Self-Employed
(NASE). Our objective was to assess whether tax compliance chal-
lenges exist even among a group of taxpayers who by their own
self-selection as members of NASE are experienced, self-employed
small business owners. Their responses indicate a significant lack
of understanding of the information available regarding self-em-
ployed tax filing obligations. Specifically, our survey revealed that
among respondents who had earned income with an on-demand
platform company in 2015, which was approximately 22 percent of
all of our respondents, approximately one-third did not know
whether or not they were required to file quarterly estimated pay-
ments with the IRS on their on-demand platform economy income;
43 percent were unaware as to how much they would owe in taxes
and did not set aside any money for taxes on that income; and al-
most half did not know about any tax deductions, expenses, or
credits that could be claimed related to their on-demand platform
earnings.

As a result, a significant percentage of these taxpayers could face
potential audit and penalty exposure for failing to comply with fil-
ing rules that are triggered by relatively low amounts of earned in-
come. Costs to taxpayers can also be quantified in terms of time
spent preparing returns and chasing down questions to complex tax
questions from the IRS. But we heard time and again from tax-
payers, on-demand platform companies, and tax preparers that the
small businesses operating in the on-demand economy generally
want to be honest and pay what they owe, but that the tools and
resources do not exist. Indeed, more than 60 percent of our survey
respondents who worked for an on-demand platform company in
2015, reported that they did not receive a Form 1099–K or 1099–
MISC from their on-demand platform, which likely means the IRS
did not either. This is not surprising given that it is entirely con-
sistent with both the Form 1099–MISC filing instructions and the
statutory requirements for filing a Form 1099–K.

The current tax administration system is not working for a sig-
nificant percentage of on-demand platform small business opera-
tors or Treasury or IRS. At the root of this problem is a lack of in-
formation and understanding of tax filing obligations, which is
compounded by an information reporting regime that results in
widespread confusion, and these tax challenges are only going to
continue to grow to impact more and more self-employed small
business owners. Our assessment of the general confusion state of
play when it comes to filing taxes on that income earned from on-
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6

demand platform work was consistently reinforced by interviews
with tax preparers, industry experts, and our own survey. Every-
one is losing under the current rules. Both the on-demand economy
players and the IRS deserve greater efficiency and less hassle. We
can do better.

Again, I thank you for the opportunity to join today’s discussion
and for the work you do on behalf of America’s small businesses.

Chairman CHABOT. Thank you very much.
Mr. Willey, you are recognized for 5 minutes.

STATEMENT OF ROB WILLEY

Mr. WILLEY. Mr. Chairman, Ranking Member Velázquez, and
members of the House Small Business Committee, I am Rob Wil-
ley, Vice President of TaskRabbit. Thank you for the invitation to
testify today. More importantly, thank you for the interest in the
topic that captures the legal, regulatory, and public policy chal-
lenges that confront millions of individuals that look to platforms
like ours to improve their daily lives.

Founded in 2008, by Leah Busque, our founding member, we set
out to revolutionize every day work. Now, most of us have probably
figured out one day or another that we needed a time to have
someone help us with yardwork, fix a shelf in our house, paint a
room, or possibly mow our lawns, and today we have recognized
and realized that opportunity. With New York being our largest
market and London being our fastest growing market, we today
have over 50,000 taskers with 5,000 active at any given time, help-
ing everyday people accomplish these everyday types of tasks.

Now, with that said, we are looking to change the face of the in-
dustries by consistently representing our taskers and their every-
day needs. With that, we have promoted and consistently support
our taskers with flexible prices, with flexible hours, in flexible loca-
tions, on an average of $35 an hour. This is what we call everyday
work for everyday people.

With that said, only 10 percent of our taskers work full-time.
Overall though, the average monthly income for taskers should tri-
ple year over year. This part-time flexible nature of our work done
by our taskers is consistent with the larger platform economy.

A February 2016 study by the JPMorgan Chase Institute found
that the overwhelming majority of an estimated 2.5 million Ameri-
cans who earned income as small business owners using platforms
like ours did so to supplement their incomes and better support
themselves and their families.

With little to no barriers to entry, the on-demand platform econ-
omy has become an important option at a time when income vola-
tility continues to change individuals and families. On-demand
platforms like ours create a new earning option that is accessible
to millions of Americans. Of course, the emergence of the platform
economy has sparked an intense debate on the classifications of
workers versus independent contractors. The current classification
system was defined around a much different economic and techno-
logical era and has been shaped mostly by decades of regulations
and court cases. As a result, it fuels uncertainty about what we can
or cannot do to support our taskers while preserving their flexi-
bility and independence in accessing our platform.
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7

As Professor Caroline Bruckner noted, many platform economy
participants either do not know or are not fully aware of both their
tax obligations and tax benefits as a result of earning income on
platforms like TaskRabbit.

We at TaskRabbit have no reason to doubt that significant num-
bers of taskers are facing these types of challenges. For many of
our taskers, when they sign up to join our platform, they are mak-
ing their first forays into the world of self-employment. Some may
understand that earning a certain level of income triggers that
quarterly estimated payment filing requirements but many do not.

It is in TaskRabbit’s interest to see our taskers gain a better un-
derstanding of tax compliance and planning. Greater flexibility and
transparency with respect to tax planning would help maximize re-
turn on tasker participation in our networks. It is their freedom as
entrepreneurs.

Today’s topic is just one of many where our taskers could benefit
from better training. Our taskers are also looking for direction on
how to better market themselves and their services, access health
care, and plan for retirement. We at TaskRabbit would like to be
a resource, a partner, and a collaborator for them. We urge Con-
gress and relevant government agencies to look at innovative ap-
proaches to support their participation in this emerging platform
marketplace.

As a pioneer of this emerging market, TaskRabbit welcomes the
opportunity to work with policymakers as our company grows and
matures. We consider this engagement rewarding on many levels.
Just last month, for example, we became the first technology com-
pany to announce we would follow the diversity principles outlined
by the Congressional Black Caucus in its TECH 2020 initiative.

Mr. Chairman and Ranking Member Velázquez, we thank you
for you and your Committee’s interest in taking the time to under-
stand our business and how it is changing what we call the future
of work. We appreciate the bipartisan interest in the platform econ-
omy, most notably by the Sharing Economy Caucus, co-chaired by
California Congressmen Darrell Issa and Eric Swalwell.

We hope we can channel this bipartisan energy towards construc-
tive policy solutions that will further enable TaskRabbit and the
platform economy to continue to innovate and grow and further
empower small business owners and entrepreneurs to efficiently
and effectively provide services across the country. Thank you.

Chairman CHABOT. Thank you very much.
Mr. Reed, you are recognized for 5 minutes.

STATEMENT OF MORGAN REED

Mr. REED. Chairman Chabot, Ranking Member Velázquez, and
distinguished members of the Committee. My name is Morgan
Reed, and I am the Executive Director of ACT the App Association.
Thank you for holding this important hearing.

The App Association represents more than 5,000 small business
app makers and connected device companies across the United
States. Our member companies have enabled the rise of the shar-
ing economy by leveraging the connectivity of smart devices.

Sharing economy companies have grown rapidly over the past
decade because they allow instantaneous communication, secure
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8

transactions, and personalized relevance to consumers. Moreover,
these same factors allow small businesses and tens of millions of
Americans to earn more for their families with flexibility and au-
tonomy, all powered by the smartphone in your pocket. But these
opportunities will cease to exist if Federal regulations hinder the
continued growth of the sharing economy.

I want to highlight three tax policy actions that affect our mem-
bers. First, Congress and the Internal Revenue Service should take
great care to ensure the federal tax code enables, rather than sti-
fles the sharing economy, specifically, the treatment of all sharing
economy workers as employees under the federal tax code would be
detrimental, especially to small businesses.

Second, small businesses need certainty and transparency in the
tax resolution process, including the ability to settle disputes with
the IRS in an effective and efficient manner. Legislation like that
proposed by Senator Rob Portman can help ensure that outcome.

Finally, Congress should ensure fairness by guaranteeing that
Internet sales taxes are based on the seller’s location. We call on
Congress to reject proposals that would force businesses to become
tax experts for thousands of state and local jurisdictions across the
United States.

But beyond specific policy requests and legislative language, I
would like to take a moment to illustrate how the move to the
sharing economy is far more than a repackaging of existing serv-
ices. The popular media tends to describe the sharing economy in
terms of companies that displace or disrupt an existing business
model. eBay replacing the classifieds or the yard sale, UberX re-
placing the taxi, and VRBO replacing hotels. But this is a false, or
at least limited, dichotomy.

The sharing economy not only replaces but also creates new con-
cepts in how people engage and interact. For example, our member,
NomFul, a Chicago-based small business utilizes a sharing plat-
form to connect nutrition coaches from across the country to con-
sumers seeking a healthier lifestyle. Using NomFul’s service, dedi-
cated coaches answer questions, set benchmarks, and help con-
sumers meet their health goals, but they do not merely connect you
to a nutrition expert. NomFul fundamentally switches the para-
digm by getting users to change bad habits through ongoing rela-
tionships, not just the once a month meeting you would receive
with traditional care. Users can take pictures of the food they are
eating, share it with their coach, and get real-time feedback and re-
inforcement. Coaches get insight about the existing habits of the
user so that they can step in before a bad decision is made, actively
working to prevent diabetes and other health problems. In short,
creating healthy habits is relationship dependent.

NomFul does not exist without the tools that create our modern
sharing economy. You would merely have individual nutrition
coaches trying to change years of bad habits with static informa-
tion given in isolated 60-minute sessions, and there is no possible
way that every nutrition coach and registered dietician would pro-
vide their own software to provide these new tools, nor could a
company writing the software afford to hire an army of nutrition
coaches and then hope to create a user base. The only way it works
is through a sharing platform, one that allows users to find the
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9

help they need and for the coaches to be able to take as many or
as few clients as they want. So as you see, NomFul replaces no ex-
isting industry.

There is a story like NomFul’s in every single district in America.
Each one of you received a packet of baseball cards with companies
from your district. Now, not all of them are sharing economy busi-
nesses but they are all part of the revolution taking place, one that
is moving hi-tech beyond just big companies. In fact, our most re-
cent study showed that 82 percent of the top app companies are
small businesses, most of which bail from places other than Silicon
Valley.

The companies that you have in hand are looking to grow and
succeed, each with their own vision of what success looks like. But
the success of the sharing economy is predicated on an empowered
workforce, one that can choose to drive for Uber and for Lyft, to
open up a bricks and mortar location and provide products or serv-
ices online, and for platforms to be able to attract users through
better training, tools, and clients without triggering a change in tax
status.

We urge Congress to ensure that the rules we follow make sense
in an age where the neighborhood yard sale is now nationwide and
where a daily client may not live in the same country. The app eco-
system enables the sharing economy and offers incredible benefits
to each and every American, and I look forward to working with
you to help advance measures that empower innovation.

Chairman CHABOT. Thank you very much.
Mr. Kennedy, you are recognized for 5 minutes.

STATEMENT OF JOE KENNEDY

Mr. KENNEDY. Thank you for the opportunity to testify before
you on the subject of taxes and the sharing economy.

ITIF’s approach to this topic is driven by three considerations.
The first is that while the sharing economy is growing rapidly, it
still represents only a small fraction of an increasingly diverse
labor market.

Second, internet platforms are delivering tremendous value to
both consumers and workers. In a survey of over 4,600 workers
from 11 platform companies, only 7 percent said they were dissatis-
fied with their experience. Workers earned an average of $7,900
over the previous 12 months, which accounted for 22 percent of
their total household income. The average hourly earnings was $28.

The third consideration is that the traditional employee/inde-
pendent contractor distinction no longer serves much purpose for a
growing share of today’s labor market. Largely by default, the com-
mon law test has become the basis for determining whether all of
the major Federal and state labor laws apply. The result is a large
amount of uncertainty and litigation which discourages companies
from supporting gig economy workers and consumers in a variety
of ways.

Some of the ways that companies have said that they would like
to support their independent contractors include training and ac-
cess to business and financial advice. Such efforts could be enor-
mously valuable to workers who are, after all, for all intents and
purposes, running their own businesses. Within the tax field, help
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10

with tax advice, recordkeeping and withholding would be especially
important. The tax laws are enormously complex. Workers need to
make a number of important decisions, including what form of
business to create, whether to set up a new savings plan, and what
salary to pay themselves. They need to determine what expenses
are deductible and begin keeping the necessary records, and they
need to complete their tax filings in a timely manner. In a survey,
20 percent of online workers listed understanding tax and legal ob-
ligations as one of their top challenges. In addition, these platform
companies could add value to both workers and consumers by set-
ting prices, handling transactions, letting parties rate each other,
and conducting background checks. Yet, such activities are often
used as evidence of an employer-employee relationship.

Public policy should encourage companies to support their work-
ers’ careers, irrespective of the work relationship. If a company of-
fers withholding to all workers, or pays for access to tax or busi-
ness advice, or extends benefits to independent contractors, why
would we want to discourage that by insisting that it must also be
subject to minimum wage, collective bargaining, and unemploy-
ment insurance legislation?

In a recent ITIF report, I argue that there are three approaches
that Congress can take to begin modernizing the nation’s labor
laws. The best option would be for Congress to amend each federal
labor law by replacing the common law test with a clearer one spe-
cific to that particular piece of legislation. The second approach
would be to define a third category of workers somewhere between
an employee and an independent contractor. Finally, Congress
could give platforms devoted to personal services a temporary ex-
emption from most labor laws. The worker of many of these plat-
forms are clearly independent contractors anyway under the com-
mon law test. The small size of the gig economy and the temporary
nature of the exemption reduce any risk to the broader labor mar-
kets.

The world around us is rapidly changing. Work arrangements
will continue to diversify as companies respond. Congress cannot
dictate the shape of future work arrangements. It can, however,
play a large role in helping workers get the kind of support they
need to have good careers that fit into their increasingly com-
plicated lives.

Thank you again for the opportunity to appear before you.
Chairman CHABOT. Thank you very much. We appreciate the

testimony from all the panelists here this morning, and now we
will ask questions. I recognize myself for 5 minutes.

Ms. Bruckner, you testified that more than 60 percent of your
survey respondents did not receive a Form 1099–K or a Form
1099–MISC. What changes would you suggest to improve reporting
to benefit both workers and the IRS?

Ms. BRUCKNER. I think that the first thing that we should do
is recognize that the instructions for the Form 1099–MISC directs
people to use the Form 1099–K for credit card reporting or pay-
ments made by credit card, and that creates a tax reporting loop-
hole for income that is earned that is less than $20,000, because
there are certain income thresholds for using the Form 1099–K.
The IRS should immediately reconsider those instructions on the
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11

Form 1099–MISC and see if it can be used for credit card payments
less than the income threshold for $20,000.

Chairman CHABOT. Okay. Do you have a sense of how many
folks are not complying with the tax code because it is too com-
plicated—in the shared economy I am talking about—that it is too
complicated and too cumbersome versus, ‘‘I am not going to pay my
taxes’’?

Ms. BRUCKNER. That is a good question. I do not have a hard
number on that, but I can tell you anecdotally from when we talk
to folks that are in the sharing economy or when we talk to tax
preparers that specialize in advising folks who earned income with
platform-related work, they were immediately confused as to
whether or not they had to pay taxes on their income earned be-
cause in many instances they did not get any 1099 at all.

Chairman CHABOT. Okay. Very good. Thank you.
Mr. Willey, I will move to you now. We have heard a lot today

about the tremendous projected growth of the sharing economy in
the coming years. What are TaskRabbit’s own estimates of the
growth that you might expect to see in your company and what
areas do you see as having the best growth potential?

Mr. WILLEY. If history is any indication of the future, which we
believe it is, year over year to date we are growing at 4X on a rev-
enue basis. We are also growing our task—we have 15,000 organic
applications from our taskers on a month-to-month basis. Both of
those indicate that, one, we are still in the very early days of what
the sharing economy could look like; and two, TaskRabbit is well-
positioned to be a figurehead of growth.

Chairman CHABOT. Thank you.
Mr. Reed, I will move to you at this point. We discussed the com-

plexity of all this, how hard it is to get information, how to figure
out how to comply with the IRS code under existing code. Very con-
fusing. Is it possible that there is some enterprising entrepreneur
out there that could come up with an app, form their own company,
to solve this problem rather than the government figure it out for
them?

Mr. WILLEY. Well, I think that it is a two-pronged test. One,
yes, absolutely. In fact, there have been some early-to-market ap-
plications that attempted to make the switch. One of the real dis-
coveries that we found is that an application that is on your device
to help you with taxes is one that you likely only turn to at that
moment of panic. What really we are seeing now is the fact that
you have to do an integrated application. You need to be able to
pull in the information from TaskRabbit into your tax preparation
software on an ongoing basis so that you can keep track of it. And,
in fact, that leads to one of the confusing elements we have all
been discussing. If TaskRabbit or NomFul or any of these compa-
nies were to provide that kind of interactivity and that ongoing in-
formation flow and training, well, that might trigger the case of
them being considered employees.

So on the one hand, it is very hard to put together an application
that draws the right information, and on the other, our platforms
are concerned about the liability they may take on by providing us
the very thing that we need to satisfy the first question you asked,
how do we get people to pay their taxes?
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Chairman CHABOT. Thank you. I have time for one more ques-
tion. Mr. Kennedy, I will turn to you on this one. Even if we were
able to implement a temporary legislative and regulatory morato-
rium on the sharing economy as you have suggested, you correctly
point out that there are myriad of relevant state and local laws
that bear on this sector. How would you address inconsistencies be-
tween federal action versus state and local?

Mr. KENNEDY. I would say two things to that. The first is I
think there is room for an increased dialogue between the federal
government and the states about what the common rule should be.
We would like, ideally, for there to be consistency at the federal
and state levels, so encouraging reform at the state level that
matches reform at the federal level would be important. The second
is that Congress can, to some extent, preempt state laws using the
Commerce Clause. There is room for debate about where that line
is, but I think there is scope for preempting a lot of the state legis-
lation now.

Chairman CHABOT. Okay. Thank you very much. My time is ex-
pired. The Ranking Member is recognized for 5 minutes.

Ms. VELÁZQUEZ. Thank you, Mr. Chairman.
Mr. Kennedy, in your testimony you touch on this issue but I

would like to hear more discussion on it. There is a level of com-
plexity inherent in operating a business that straddles the bound-
ary between wage employment and self-employment. What can be
done specifically in tax law to overcome these challenges? Is it cre-
ating a new hybrid definition of an employee or amending the IRS
Safe Harbor Rule?

Mr. KENNEDY. My personal inclination would be to amend the
Safe Harbor Rule to create a brighter line between where a par-
ticular law applies and where it does not apply so people know
which side they are on. For people who would only make a little
bit of money on these platforms, you could raise the threshold so
that they do not need—they still need to report the income and pay
taxes on it but they do not need to make, say, quarterly payments.
There are two hopefully minor reforms that would make a dif-
ference.

Ms. VELÁZQUEZ. Thank you.
Ms. Bruckner, there has been some concern from traditional

brick-and-mortar businesses about the emergence of the sharing
economy business model and how it affects fairness. While I do not
advocate one business model over the other, how do we ensure that
actions taken to foster entrepreneurship through new methods do
not disadvantage businesses that invested time and money to con-
form to existing regulations when classifying their workers?

Ms. BRUCKNER. The first thing that you can do is promote un-
derstanding of what your tax filing obligations are because people
view unfairness when they think that other people are not paying
their fair share. If we take actions on outreach and education on
what income you need to pay taxes on and promote what your tax
filing obligations are, then you are creating an opportunity for peo-
ple to actually pay their fair share and creating transparency and
making sure that folks, be they in a sharing economy or working
for a brick-and-mortar business, are both paying their fair share.

Ms. VELÁZQUEZ. Mr. Reed, do you have any comments on that?
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Mr. REED. Well, I think what we all have seen, what the studies
have shown from Ms. Bruckner and Mr. Kennedy is that that para-
digm of bricks-and-mortar store as a standalone entity is almost
nonexistent. Sure, there is a corner bodega that sells ice cream and
sundries that will probably always be very isolated, but in nearly
every other business, you are going to have a mixed economy. I
started a bike store when I was younger. I still own part of a bike
store, well, we sell part of our equipment online. We get rid of stuff
that we did not sell in the year online. We use services like eBay,
et cetera. What I am finding is even your corner independent bike
store is probably going to have an interaction in this sharing econ-
omy. While it is important to preserve the rights and the capabili-
ties of those brick-and-mortar stores, we have to understand that
we are merging into an always connected, always online, and can-
didly, always selling economy.

Ms. VELÁZQUEZ. Mr. Kennedy, your views on that?
Mr. KENNEDY. I think somebody who has paid a million dollars

for their medallion in New York probably feels a bit aggrieved that
Uber is competing, but I think if you look at it objectively, Uber
is a better model. They are reducing prices. They are serving neigh-
borhoods that traditionally have not been served so well. The riders
seem to think it is a better experience. The answer, I think, is not
to go backwards into the traditional model but to free up the tradi-
tional taxicabs and brick-and-mortar businesses so that they can
participate more in the online experience. You see the taxicabs ac-
tually starting to put out their own apps now. Reforming some of
the traditional laws and traditional regulation would be a more ap-
propriate response.

Ms. VELÁZQUEZ. Thank you.
Ms. Bruckner, if workers are found to be misclassified, what are

the current penalties under the tax code? Would they then be pe-
nalized automatically under other laws, like the Fair Labor Stand-
ards Act as well?

Ms. BRUCKNER. Our research did not look at the
misclassification legal implications. We think that that is a part of
the debate that impacts a very small segment of the overall shar-
ing economy and that there are much larger, broader implications
for the growing numbers of independent contractors, freelancers in
general. Our research focuses specifically on the existing tax com-
pliance challenges of those folks that are operating as self-em-
ployed, small business owners generally. There is, absolutely,
misclassification that occurs in every industry at every paygrade
and there are extensive legal ramifications, but we focus first and
foremost on the smallest of the small business owners and what
their tax challenges are.

Ms. VELÁZQUEZ. Thank you. Thank you, Mr. Chairman.
Chairman CHABOT. The gentlelady yields back. Thank you.
The gentleman from New York, Mr. Gibson, is recognized for 5

minutes, except he is not here. Okay. Who is next on our side?
Okay. The gentleman also from New York, Mr. Hanna, is recog-

nized for 5 minutes.
Mr. HANNA. Thank you. This is a fascinating topic. The under-

ground economy, as you know, is growing. Part of this whole con-
versation has to do with noncompliance. You said $2.5 billion are
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unreported potential income, and yet there is unanimity that the
tax code, if not encouraging this, is not caught up to the issue. So
you have the government’s desire to eliminate the notion of inde-
pendent contractors so they all fall under the auspices of the com-
panies that are helping them open these businesses; right? Yet that
does not solve the problem, I am interested that there is an issue
there. The IRS, people are not sending 1099s because they do not
require them, so who is really breaking the law here? Are they
looking at the credit card threshold? If they are, how would they
even know it? I mean, let’s face it. People are saying uniformly that
people are not complying, implying that they are uniformed, but we
all know that we have to pay taxes. We all know that if we have
income, we owe somebody something or at least a report saying we
fell under certain—so I do not buy that people do not know that
they owe something to someone.

Ms. Velázquez said that there is a subtle incentive to make ev-
erybody a private contractor because look at what you avoid, the
whole FICA issue, the health insurance, all those things. So I think
it is a really complicated issue. I am interested in any response you
might have, Ms. Bruckner, because who would not want to be like
TaskRabbit saying these are all independent contractors and we
are not responsible for anybody. I mean, that would be ideal for
you. You just collect your percentage and move on, but yet, it is a
problem. It is a big problem.

Mr. Reed?
Mr. REED. Having been a small business owner and having been

on both sides of this, I am not sure I would completely agree with
the concept that everybody would love to have independent contrac-
tors. As somebody who owned a small business, one of the things,
one of the reasons I hired people to be employees is that I could
count on them to be there. As I pointed out, lots of drivers drive
for both Uber and for Lyft, and so you essentially have your em-
ployees in a state of competition with you; right? You are having
to constantly offer incentives, find new ways to entice them to stay
and not jump ship. One of the advantages that you have when you
own a business and have employees is there is an opportunity cost
to having them there, but it allows you to do different——

Mr. HANNA. No, I am not arguing.
Mr. REED. So I think that we are making that decision on kind

of an ongoing basis because TaskRabbit has employees, do you not?
Mr. WILLEY. Thank God I am one of them.
Mr. REED. Exactly.
Mr. HANNA. But the premise is the same. I agree with you. I

have had hundreds of employees myself. I am new to this job. So
I get it. But we have to find a way to disincentivize the companies
from doing that inappropriately, and at the same time find a way
to help people pay what they are owed, because the IRS cannot run
around chasing down everybody who owes them $500.

Mr. WILLEY. I do not argue that we need to create the right set
of incentives for both companies and for 1099 or taskers, as we call
them, contractors, to have the right benefits and right access to
whatever they choose. But legitimately right now, our taskers are
telling us the one thing they value most is flexibility. In order for
us to provide that flexibility, they need to be 1099 contractors. One
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of the negating factors however, to them filing their taxes or receiv-
ing training in any other regard—whether that be professional
services, learning how to be better handymen, understanding how
to market themselves—is this inability to work directly with them
around training. That is ultimately one of the barriers, the issue
we are talking about today, and more broadly around how to inter-
act with this workforce in a meaningful way.

Mr. HANNA. Do you agree with that, Mr. Kennedy?
Mr. KENNEDY. Yes. I would also add that if you are talking

about withholding taxes or providing, say, healthcare benefits, the
economic evidence is that the employee ultimately pays for that in
reduced take-home pay. So it is not really the employee that is
bearing the burden; it is possibly the employer.

One of the reasons I suggested the temporary exemption is be-
cause there is real scope for the companies to come forward in cer-
tain areas and have a closer relationship with their employees. Tax
is one of them because all the records are electronic, and so pro-
viding the IRS with the information is almost costless. But the
companies are afraid that this will come back to bite them later in
the form of a disgruntled worker saying they were misclassified or
an agency coming and saying you did not do this or that.

Mr. HANNA. Sure. With workman’s comp there is a big incentive
to that.

Chairman CHABOT. The gentleman’s time is expired. The gen-
tleman is granted an additional minute to wrap up.

Mr. HANNA. Oh, thank you. Thank you, Chairman.
I get all that, but just one last thing. The Affordable Care Act.

Regardless of how you feel about it, it impacts it in an enormous
way with people in marginal positions and income, the potential to
have the cost of that particular health care grow is incredible to
me, just from what we read all the time.

So thank you. My time is expired. Thank you.
Chairman CHABOT. The gentleman’s time is expired.
The gentlelady from California, Ms. Hahn is recognized for 5

minutes.
Ms. HAHN. Thank you, Mr. Chairman, Ranking Member

Velázquez for holding this hearing. I agree with my colleague, Mr.
Hanna. This is an interesting topic and certainly there are a lot of
changes underfoot in how small businesses are operating, how they
are going to be paying taxes, how they impact the consumer. It is
really interesting.

One of the things, I wanted to ask you Professor Bruckner, be-
cause you noted in your testimony that 22 percent of the members
of the National Association of the Self-Employed responded that
they work with an on-demand platform company, like Uber or
Airbnb, and of that 22 percent, almost half did not know about any
tax deductions, expenses or credits that they could claim related to
their on-demand platform income. While most of the discussion so
far has been whether or not they are paying their taxes, in general,
what kind of tax deductions or credits can be claimed for those in
that industry? Also what can we do to maybe better educate this
group on the availability of some of these savings?

Ms. BRUCKNER. That is a great question. Starting off with the
most obvious answer is when you drive for a business, in many in-
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stances you can deduct the miles that you drove. The question is
do you deduct actual miles that you drive or do you deduct using
a standard deduction formula that is in the tax code? In addition,
depending on where you work, if you are selling goods online but
you produce those goods from outside of your home, can you take
advantage of the home office tax deduction? Are there other startup
expenses that you might qualify for under the code for being able
to expense in becoming your own small businesses? It was really
surprising to us that this experienced, self-identified, self-employed
population was not aware. At least half of them were not aware of
these potential deductions and expenses and even tax credits that
could apply to them, which means that they could be very well
leaving money on the table when they go to file their taxes.

Ms. HAHN. Thank you.
I was going to ask Mr. Willey from TaskRabbit, I know we are

talking about taxes in this session, but, since you are here, love the
business model, love the concept, you know, if only our kids would
do their chores we would not have to hire taskers. But one of the
concerns that some of us have is background checks of some of
those who are now becoming taskers and coming into our homes.
Can you walk us through how TaskRabbit vets and administers the
background checks for these taskers?

Mr. WILLEY. Sure. Trust and safety, holistically, is clearly one
of our company’s biggest priorities, and I think it is important to
state that as we look at a variety of things that happen in the mar-
ketplace every day. Clearly us recruiting and/or onboarding taskers
is something that operationally we look at every day to make sure
it is the best process possible. In doing so, like I mentioned, 15,000
taskers or potential taskers apply to work in the marketplace every
month. What that includes is the submission of a form online with
basic contact information, which includes their Social Security
Number, then we do a background check, which currently they pay
for. Then, based on that process, they come in person for a one-
hour orientation to learn the processes and procedures of our mar-
ketplace, as well as how to use the tasker app in order to answer
for potential work.

Ms. HAHN. Thank you. Let me also follow up, am running out
of time. It is fascinating that we are talking about $35 an hour. I
mean, that is like five times——

Mr. WILLEY. The federal minimum wage.
Ms. HAHN.—the federal minimum wage. It is incredible. You

have stated that thousands of applications are coming to you really
without any direct recruiting or marketing. I am thinking about,
particularly in the district that I represent in Los Angeles, there
are a lot of folks who are looking for work. Many of the neighbor-
hoods are low-income neighborhoods. How can you reach out to
some of those other communities in our country who seem to me
would be perfect to fill some of these jobs? What can you do to help
people find some of these good-paying jobs?

Mr. WILLEY. It is a good question actually, and we thank you
for your support and that of the City of Los Angeles. You are one
of our largest markets. I think you are right. There is more poten-
tial and opportunity for us to broaden outreach, to have a broader
portion of the market or the population find new work opportuni-
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ties, and we consistently support that with, one, a livable wage.
That is most important to us. Two, is the flexibility, because 90
percent of our taskers do not work full-time in the marketplace, so
they are allowed to create other new work opportunities. I would
say the third thing, which is the most important, is this idea of
transferability of skills. If we can consistently train those that work
as taskers in the marketplace with broader skillsets for them to
take on and in the future then do bigger, broader things, not only
does our existing marketplace benefit, but as do consumers and
what we call clients to receive better services.

Chairman CHABOT. The gentlelady’s time has expired.
Ms. HAHN. Thank you very much, and I yield back.
Chairman CHABOT. Thank you.
The gentleman from Mississippi, Mr. Kelly, is recognized for 5

minutes.
Mr. KELLY. Thank you, Mr. Chairman, and I thank the Ranking

Member, and I thank this distinguished panel. I really appreciate
you being here today.

I am going to vary a little bit. People do not like change, and gov-
ernments do not like change, and so I am talking to some of the
other comments that I have heard. This is a system that works but
it is different. I see the same thing with overtime rules with small
businesses. What governments do not understand, they try to make
fit into their mold, into their box, and the net reality is it does not
work in that box. They have to adapt to the sharing system and
to the small businesses and not try to adapt them to the rules that
apply to everyone else. If we do that, if we try to force small busi-
nesses or sharing economies to be a part of the regular tax process
or agency process, what happens is you fail because we try to in-
sert ourselves. We need to change, not ask you to change.

What I find interesting is that the sharing economy is very tan-
gible. The other thing that I find very interesting is it applies to
people either as a second job or a supplemental income, not as
their primary, so a lot of times they are paying taxes in a primary
job. They have healthcare in their primary job. But it is very flexi-
ble. I think Mr. Reed, you hit it, flexibility is the key. We abso-
lutely have to be flexible because most of these people are students.
They are retirees. They are stay-at-home moms. They are soldiers’
wives. They are people who may be moving locations or either tied
to a location and tied to other duties, and so that flexibility is the
most important. What can we as a Small Business Committee do
to make it easier to make sure that the people who want to and
should pay their taxes pay them, but also that we keep open that
flexibility? I will start with you, Ms. Bruckner.

Ms. BRUCKNER. I think holding a hearing on this is a good
start. First and foremost we need to be educating other members
of Congress about the sharing economy and about the fact that it
is just not a millennial phenomenon. If you talk to the platform
companies, some of the fastest growing cohorts that they see across
the board are baby boomers. This is affecting all sectors of our pop-
ulation, and as you point out, generally, these are people that are
doing this part-time or as a secondary source of income. The has-
sles that they have to face complying with their tax code obliga-
tions are things that we definitely should consider moving forward
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with. How do we make life better for the American taxpayer going
into tax reform?

Mr. KELLY. Any other comments from the panel?
Mr. REED. I think that one of the key elements that we have

touched on considerably is ensuring that the IRS allows us to pro-
vide the training so that we get these people to understand their
obligations. It is ironic that here we are, having a panel about how
do we get people to pay their taxes, and yet, as Mr. Willey has
talked about, and as our members have discussed, we are con-
cerned that in order to make it easier for them to understand how
to pay their taxes we might actually destroy the very business
model that allows them to have that flexibility. If there is one co-
nundrum out there that exists, it is the idea that we could find our-
selves in the wrong classification trying to help the IRS do their
job.

Mr. KELLY. This is one of the things, I think the sharing econ-
omy is great, just like I think small business is great. Sometimes
I think people are threatened, and rather than try to get better at
what they do, and you know, if you are getting your tail kicked,
you do not make the other team change their rules or quit playing;
you get better at what they are doing and you steal or copy or
whatever you want to call it, and you get like them.

I am going to go back. Professor Bruckner, while the federal gov-
ernment works to catch up to assist the needs of a growing sector
of the economy, is there anything that this Committee or various
agencies involved can do educationally to inform taxpayers while
we work to make the guidance more clear? What should we be
doing in the meantime?

Ms. BRUCKNER. The number one thing that the IRS can do is
start working through its relationships with third-party preparers
and with tax preparers, educating them. Because, in many in-
stances, they do not even know how to advise customers that come
in and need help with their taxes related to their sharing economy
income. Leveraging those third-party relationships and increasing
outreach and education to even tax preparers and folks that are en-
gaged in that industry would be a great start.

Mr. KELLY. Finally, Mr. Reed, I am going to let you comment
if there is time, but one of the things is sales tax, it is a big issue.
We cannot just say it is better where it originates or better where
it ends up because a lot of localities and county governments and
county municipalities rely on that sales tax to have governments
and other things that perform functions and service their people for
services, police and fire department. We need to have a healthy dis-
cussion on that to determine what the best answer is. With that,
I yield back, Mr. Chairman.

Chairman CHABOT. Thank you. The gentleman yields back.
The chair would be remiss if I did not mention an irony of this.

We are talking about the IRS here this morning, what we need to
do to adjust, and the Committee that I left to come here, currently,
the topic there is whether or not we should impeach the IRS com-
missioner right now. It kind of boggles your mind. But that being
said, for the record, we will now recognize the gentlelady from
North Carolina, Ms. Adams, who is the Ranking Member of the In-
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vestigations, Oversight, and Regulations Subcommittee for 5 min-
utes.

Ms. ADAMS. Thank you, Mr. Chair, and thank you, Ranking
Member Velázquez for hosting the hearing, and thank you, also, to
the participants today.

The sharing economy is certainly a new aspect of our economic
system that we must pay close attention to in order to properly
provide effective oversight with regard to worker classification.

Ms. Bruckner, to start, worker classification is nothing new in
labor law. In fact, last year, Utah and Arizona forced construction
companies who were labeling workers as independent contractors
instead of employees to pay more than $700,000 in back wages and
damages. What makes the sharing economy harder to regulate
than the traditional workforce?

Ms. BRUCKNER. I think what is different and unique about the
sharing economy is that when you look at it for tax policy purposes,
you are not just looking at companies like TaskRabbit or Lyft or
Uber, who raised some of those issues, or that is where the debate
has been. We also look at it in terms of Etsy or Airbnb, folks who
generally you would not even think to put in the same sentence as
a misclassification debate. It is much bigger when you look at how
these people are earning income and file or are obligated to file for
U.S. tax purposes. It is a different question and that is what our
research endeavors to point out.

Ms. ADAMS. Okay. There are quite a few federal and state laws
that define the employer-employee relationship and that of an inde-
pendent contractor. Is it possible that a worker could be deemed an
employee under one law and an independent contractor under an-
other?

Ms. BRUCKNER. That possibly could happen, but I think that
misclassification happens in all different kinds of industries and in
all different types of circumstances. Those are issues that we do
not address specifically in our research. We focus really on how the
existing tax code is not working for American taxpayers that are
just trying to earn some income in the sharing economy.

Ms. ADAMS. Thank you. Would you know if there would be tax
implications for situations like that?

Ms. BRUCKNER. I venture to guess that there are tax implica-
tions, but I by no means cover that in either my testimony or in
the report that we put out.

Ms. ADAMS. Okay. What role does technology play in blurring
the line between an employee and an independent contractor do
you think? Mr. Reed? What about you?

Mr. REED. It is safe to say, and I have a suspicion that all of
us would agree, that the technology that we have is what empow-
ers the sharing economy. Let’s use location as the most obvious ex-
ample. Without the ability to know the location, TaskRabbit cannot
figure out who to assign, who can get there quickly, how long will
it take them? The entire function of the sharing economy works be-
cause I can take up those spaces in between your other job, your
other task, when you drop the kids off for daycare, and I can make
it work both in space and time. Without the power that our
smartphone provides, we do not have the sharing economy.

Ms. ADAMS. Would anyone? Mr. Willey?
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Mr. WILLEY. I completely agree with that. I think TaskRabbit
was founded in 2008, which was the first year that the iPhone 1
launched. I do not think there is any luck in that planning. I think
technology certainly empowers us both from matching taskers with
what we call clients or consumers, but also building supply and de-
mand in order to do this in a real-time, high-quality experience.
Both of those things are simply empowered by mobile technology.

Ms. ADAMS. Thank you. Mr. Reed, the sharing economy model
relies on the infrastructure of their platform. What should these
businesses do to ensure that their infrastructures’ growth keeps
pace with that other company?

Mr. REED. Well, we would always encourage the companies to
figure out ways to make it more enticing for the people providing
the service to be part of it, and that gets down to training, pro-
viding easy access to the client that you need to find. I thought it
was interesting that Ms. Bruckner brought up eBay, Etsy, this en-
tire universe of physical goods and the sale of physical goods. The
key elements that platforms need to provide are, first, easy access
to a customer who wants their service. The second thing is a trust-
worthy space. If there is one thing that drives our ecosystem to
success or failure it is the trust the client places in it. We hear it
over and over. Do I trust the person giving me a ride? How do I
know the tasker coming to my house should be let in the front
door? Building a platform that enables trustworthiness and the
ability to get those two merged together is a critical, critical ele-
ment.

Ms. ADAMS. Thank you very much. Mr. Chair, I yield back.
Chairman CHABOT. Thank you. The gentlelady’s time is ex-

pired.
I want to thank the witnesses for being here today, and I just

have one final question. Mr. Willey, I would like to ask you this.
I noted that you have an office in London, and I happen to be on
the Foreign Affairs Committee. I am wondering how is the U.S.
doing compared to the rest of the world on the shared economy?
Are we ahead of the game? Are we behind? Are we about where
we would want to be? If you want to comment on how things are
going around the globe.

Mr. WILLEY. Sure. I can comment for the U.K. and for London,
specifically. As it relates to our business, there is no doubt that the
United States is a head of where the rest of the world is in terms
of the sharing economy and its adoption of its services. That said,
the fastest growing emerging markets in the world in the sharing
economy are not in the United States. Specifically for us, London
is our fastest growing market. There are different dynamics in
these markets, whether it be around taxes or health care, that cre-
ate nuances as to how companies go to market and how do they
work with their taskers within their marketplace that create actu-
ally new opportunities for companies like TaskRabbit. Expansion is
a very interesting and I think new opportunity for companies like
TaskRabbit. It will be done, at least by us, very carefully as we un-
derstand the marketplace dynamics.

Chairman CHABOT. Where is the cutting edge around the
world? Is there one or a couple countries that are particularly
ahead of the game?
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Mr. WILLEY. I think when you look at population density you
have to very clearly see that those markets have obvious opportuni-
ties simply based on the fact that sharing economy companies need
to match supply and demand in ideally very high population cities.
Those cities, China, India, are areas where I think the cutting edge
of the sharing economy is clearly looking to grow. Like I men-
tioned, those nuances for those cities and for those countries are
very different than the U.S.

Chairman CHABOT. The Ranking Member is recognized.
Ms. VELÁZQUEZ. Thank you. I would like to ask a follow-up

question. When you mentioned health care and taxes, it is related
to London or just other countries? And why?

Mr. WILLEY. It is related to other countries, specifically in Lon-
don. Forgive me, I am not an expert in U.K., and I am not a law-
yer. But, I know when we look at our marketplace in London, even
our services, or what we call our mix, are different. Our number
one service in London is handyman services, which is a different
number one service than say we have in Los Angeles, or that we
have in San Francisco. Part of that is based on, one, the city dy-
namics, two, that is also based on those that are available and will-
ing and wanting to work in that capacity. A lot of it has to do with
health care and the availability of it. It also has to do with general
sort of city service behavior. We see lots of nuances between these
cities, which is why when we look at deploying TaskRabbit glob-
ally, those are very cautious and careful decisions that we need to
work in partnership with federal and state or country governments
to do so with always the benefit and the welfare of our taskers in
mind.

Ms. VELÁZQUEZ. Thank you.
Chairman CHABOT. Thank you. The gentlelady yields back.
In closing, I would just comment that we have heard a lot of evi-

dence here regarding the current tax law and outdated IRS policies
that are ill-suited to the burgeoning sharing economy and the com-
panies and workers who are directly participating. It seems clear
that we need to figure this out and adjust accordingly. I am pleased
that our distinguished panel has undertaken the task of research-
ing and identifying many of the challenges presented as well as
suggesting some possible solutions. The rise of the sharing economy
is a very exciting development, and we need to ensure that our out-
moded legal system does not strangle this new engine for growth
in its infancy. We look forward to working with all of you to mod-
ernize our system, to boost the economy, and increase employment
opportunities for many Americans.

I ask unanimous consent that members have 5 legislative days
to submit statements and supporting materials for the record.

Without objection, so ordered. If there is no further business to
come before the Committee, we are adjourned. Thank you.

[Whereupon, at 12:12 p.m., the Committee was adjourned.]
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The last time Congress enacted substantial tax 
reform-in 1986-only 8.2% of American households· 

owned personal computers. 1 In 2014, 87% of American 
adults owned a mobile phone, of which 71% were 
smartphones {Internet-enabled).~ Companies like Uber, 

Etsy, Lyft, Airbnb, HomeAway, Amazon, and TaskRabbit 

have become household names by connecting 
businesses and consumers through online and app

based platforms. In the past 10 years, the Internet and 
smartphones have fundamentally changed the way 

Americans purchase goods and services in cashless 
transactions. Today, we book travel with our thumbs. 

Since its launch in 2008, Airbnb hosts have 
accommodated more than 60,000,000 
In the United States, the overall Airbnb host community 
has grown 85% year-over-year, with the typical host 

earning $7,350 in supplemental income per year on just 

a single property.' As of February 2016, Uber reported 
that it has more than 500,000 drivers, who earned 
more than $3.5 billion in take home wages in the first 

three quarters of 2015.4 Data from the first 
of the "on-demand platform economy" using 

financial transactions found that in the last three years, 
an estimated 10.3 million people earned income from 
being either service providers or sellers using an online 
platform intermediary.s 

Mqfl! th<!n Z.S.mlfllon Americans are earning inc<>me 
by renting rooms, giving rit:les, running errands, 
and selling goodsas small business owners every 

month,~ \11/hat'$ more, the explosive growth of 
the on·demantlplatform economy is the latest 
example ofa G~.S% increase ln alternative wprk 
arrangements for IJ.S. workers from 14.2 mlftl<>cn In 
2005 to 23.6 million in 2015.7 

But while the on-demand platform economy has 
experienced extraordinary growth since its inception, 

surprisingly little has been done to understand the tax 
compliance challenges this new frontier presents, or how 
the on-demand platform economy impacts Treasury 

and IRS' ability to fairly and efficiently administer the 
U.S. tax code.8 This report, in keeping with the mission 

of the Kogod Tax Policy Center to conduct non-partisan 
research on tax and compliance issues for small 

businesses and entrepreneurs, targets the tax challenges 
of the on~demand economy's small business operators 
and endeavors to shed light on these issues as Congress 
looks to move forward with tax reform. 

Having spent more than a year investigating this growing 

problem, we report on what the existing Congressional 
tax reform debate has yet to acknowledge: that, for 

tax purposes, on-demand platform economy service 
providers and sellers are, in fact, small business owners. 

And there are millions of them working and earning 
income in ways that are not readily identifiable by 

existing government research. In particular, we explore 
why it's tough to measure how pervasive the tax 
problems of these small businesses are because existing 
government research and methodologies for measuring 

the smallest of small businesses fall short. 

We start by explaining just how pervasive the on
demand platform economy has become for consumers 

and the labor market, and the tax compliance challenges 
that go along with trying to adapt a twentieth·century 
tax code to a twenty~first century economy. We argue 

that these issues should be addressed-not only 
because millions of American taxpayers are needlessly 
burdened trying to comply with an antiquated, outdated 
tax system-but also because inaction has very real 

impllcations on Treasury and IRS' ability to fairly and 
efficiently collect taxes. 

Our Approach, Data & Methodology 

In the course of conducting this research and drafting 
this report, we reviewed the existing academic and 
industry literature and surveys on the on~demand 
platform economy as a first step in approximating just 
how many millions of U.S. taxpayers are earning income 
as its small business operators. We compared data 
sets, research criteria and findings of the latest studies, 
searching for commonalities to provide insight as to 

why estimates of the number of U.S. taxpayers earning 
income as service providers and sellers in the on

demand platform economy vary so widely. We reviewed 
existing government research {e.g., publicly available 

taxpayer filing data, U.S. Census Bureau (Census) data, 
Bureau of Labor Statistics (BLS} data, U.S. Government 

Accountability Office (GAO) reports, U.S. Department 
of Treasury (Treasury) technical papers}, and identified 
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the limitations in the existing government research 

with respect to identifying and tracking those small 

businesses participating in the overall economy. 

We then talked to federal government economists at 

Treasury, the Small Business Administration Office 

of Advocacy (Advocacy), and GAO as well as other 

agency offidals responsible for studying and writing 

government research on small businesses, the self~ 

employed and economic trends as well as taxpayer filing 

data. We consulted the National Taxpayer Advocate and 

tax preparer industry experts directly to understand 

what hurdles and frustrations this group of small 

businesses face as they navigate their way through tax 

filing season. We conferenced with onwdemand platform 

company executives, industry experts and academics 

to solicit their views on both the extent to which U.S. 
taxpayers are operating in the on~demand platform 

economy and how those numbers are projected to grow 

over the next decade. 

Finally, we talked to more than 50 individuals 

currently participating in the on*demand economy 

and administered our own survey of members of the 

National Association of the Self-Employed {NASE). 

Our survey was designed to gauge existing selfwidentified 

self~employed workers' participation in the on~demand 

economy (e.g., how many hours worked; how much 

income earned) as well as respondents' understanding 

of their tax filing obligations {e.g., whether respondents 

kept records for their expenses or received a Form 

1099 from their on~demand platform company). We 

conducted the survey Mar. 10,2016 through Apr. 1, 

2016, through email invitation sent to members by 
NASE. We received 518 completed responses from 

the approximately 40,000 NASE members invited to 
participate in the survey, which constitutes a statistically 
representative sampling size of NASE members. 

Our intention in conducting the survey was not to 

prepare a statistically reliable estimate of the entire 

American population of the self"employed or free!ancers 
or a !I workers in the on-demand platform economy, 

but rather to assess whether tax compliance challenges 

exist-even among a group of taxpayers, who, by 
their own self-selection as members of NASE, are self

employed small business owners. 9 

Ultimately, we concluded that 

1. More than 2.5 million U.S. taxpayers are 

participating in the on-demand platform 

economy as small business owners every year, 

and millions more are set to join their ranks in 

the next decade. 

2. For tax purposes, on-demand economy service 

providers and sellers are small businesses 

owners, but their numbers aren't reflected 

in government data designed to track small 

business owners. In fact, these taxpayers don't 

necessarily realize they are small business 

owners until tax time or they receive an IRS 

notice. 

3. At best, these small business owners are 

shortchanged when filing their taxes; at worst, 

they fail to file altogether. Approximately one

third of our on*demand platform operator 

survey respondents didn't know whether they 

were required to pay quarter!y~estimated 

payments and almost half were unaware of any 

available deductions, expenses or credits they 

could claim to offset their tax liability. These 

taxpayers face potential audit and penalty 

exposure for failure to comply with filing rules 

that are triggered by relatively !ow amounts of 

earned income. Compounding this problem is 

inconsistent reporting rule adoption that results 

in widespread confusion among taxpayers. 

4. The current tax administration system isn't 

working for a significant percentage of on~ 

demand platform small business operators or 

Treasury or IRS. More than 60% of our survey 
respondents who worked for an on~demand 

platform company in 2015 reported that they 

did not receive a Form 1099-K or Form 1099· 

MISC from their onwdemand platform, which 

likely means the IRS didn't either. The current 

state of play is one of unnecessary burden, 

potentia! audit and penalty exposure for on~ 

demand platform economy players. We can do 

better. 
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According to the latest industry statistics, as of january 

2016, there were more than 3.97 million apps available 

for download across several different platforms {e.g., 

Microsoft, Go ogle, Amazon) that generate more than 

$120 billion. 10 But not every smartphone app functions 

as part of the on·demand platform economy. Airbnb 

is not lnstagram-they provide completely different 

services for users. Simllarly, not every seller on eBay or 

Craigslist sells items regularly enough to be considered a 

business for tax purposes or generates enough income 

in any given year to trigger a tax filing requirement. 

Some online sellers just sell a couple of used items 

online a couple of times a year, which generally doesn't 

trigger a tax filing requirement. At the same time, new 

on-demand platforms are being introduced every 

month. This acute reality presents one of the most 

confounding challenges for conducting tax research 

on these issues: there is no singular definition or even 
consensus on how to define or measure the on-demand 
platform economy or the income that small businesses are 
deriving from it. As a result, estimates of the number of 

small businesses operating in the on-demand platform 

economy are wildly inconsistent. 

For example, one recent 

survey found that more than 45 million Americans 

had-at least once-worked or offered services through 
a ride-sharin~ accommodation sharing, task services, 

short-term car rental or food/goods delivery platform. 11 

At the same time, other notable experts including Seth 

Harris and Alan Krueger-excluding seller and home 

accommodation platforms (e.g., ETSY, Airbnb)-estimate 

that 1.9 mil! ion individuals are earning income as service 

providers using apps. 12 

Still other labor survey experts have concluded that 

there are more than 3.2 million Americans currently 

working in the on-demand platform economy and 

project that number to more than double by 2020. 13 

The explanation for why these estimates range so 

significantly is rooted in differences in definition. As 

illustrated in Table 1, including or excluding specific 

platforms can vary an estimate of the size of the on

demand platform economy and its players considerably. 

Given our specific focus on the tax compliance 

challenges facing these small businesses, we think 

it makes sense for tax po!!cy purposes to limit our 

analysis to platforms that generally reflect the following 

characteristics, which were developed by the 
study to track actual income earned using financial 

transaction data: 

~ platform directly connects service providers and 

sellers with consumers; 

platform processes payment electronically, using 

credit credits, debit cards or mobile payments; 

platform a !lows service providers to provide 

services or goods at provider discretion; and 

customers pay for a singular task or good.14 

There is no question that out of a universe of 3.97 

million apps, inevitably, there are some small businesses 
earning income from the on-demand platform economy 

that may not be captured by the foregoing criteria, but 

that would be included in publicly available taxpayer 

income filing data. However, Treasury has been explicit 

with Congress in explaining why existing aggregate 

tax data is "not very helpful in isolating trends in 

the on~demand economy or in the prevalence of its 

[workers and sellers]."15 In contrast, recent work using 

the foregoing criteria on the income of Americans 

participating in the on-demand platform economy has 

identified important trends that are particularly relevant 

to our report's focus, including: 
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More than 2.5 million Amerlcans are actively 
participating in the on~demand platform economy 

every month, which is 1% of the adult American 

population; 

• Although people do cycle in and out of the on~ 
demand platform economy, during the months in 

which people are actively using platforms to earn 

income, their earnings "represented a sizeable but 
still secondary source of income;" 

In any given month, on~demand platform income 

represents roughly 20 to 30% of total income of 

people actively earning income in the on*demand 

platform economy; and 

Average monthly income from active participation 
ranges from $533 to $314, with the higher 

amounts usually stemming from working in 

connection with platforms such as Uber, Handy, 
Task Rabbit (labor platforms) as opposed to other 

platforms such as eBay, Airbnb {capitol platforms 
or sellers and accommodation providers). 16 

These monthly income averages are consistent with 
public reports from many of the on-demand platform 

companies themselves and tend to reflect the averages 
of hours worked. For example, in 2015, more than 75% 

of Lyft drivers reported working less than 15 hours 
per week, and more than half of Uber drivers worked 
less than 10 hours per week. 11 Our survey found that 

among respondents with income from on-demand 
economy work in 2015, 72% worked, on average, less 
than 10 hours a week with their on~demand platform 

company and that 92% of respondents worked less 
than 20 hours per week with their on~demand platform 

company. 18 We also found that of respondents operating 
in the on~demand platform economy, 88% earned 

less than $15,000 in 2015. 19 Although studies to date 
have identified a core constituency of small business 
operators {ranging from 25% to 30%) that tend to work 
for on~demand platforms full-time and earn more, by 

and large, the majority of individuals in the on-demand 
platform economy work 12 hours per week, w 

How much income did you earn in 2015 from your work 
with the sharing economy platform or app? 
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Examples of specific platforms 

included: Uber, Lyft, Airbnb, VRBO, 

HOMEAWAY, Handy.com, TaskRabbit, 

care.com, lnstacart, POSTMATES, 

Caviar, Zipcar, car2go, Getaround 

Operators from 11 specific 

platforms: Upwork, Work 
Market. Fiverr, MBO Partners, 

Visually, OnForce, Deliv, Wonolo, 

HourlyNerd, Uber, FieldNation 

Examples of platforms included: 

Lyft, Uber, TaskRabbit, Handy, 

HourlyNerd, Airbnb, Etsy, eBay 

Online interview of 

3,000 American adults 

Survey of 4,622 On-Demand 

Economy Operators of specific 

platforms 

Emailed survey to 40,000 NASE 

Members; 518 Respondents 

Nov. 16-25, 2015 

Sept. 11,2015 
Oct.1,2015 

Mar.10, 2016-

April1, 2016 

45 million people (22% of American 

adults) have offered some good 

or service at some point in the on

demand economy 

3.2 million per year; estimated to 

increase to more than 7 milllon by 

2020 

22% of Respondents (112 NASE 

survey respondents) offered 

services or sold goods though an 

On-Demand Platform in 2015 
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Notwithstanding the on-demand platform economy's 
unprecedented growth and adoption by more than 86.5 
million U.S. adults in just a few short years-Airbnb 
was founded in 2008,21 the economic activity and 
growth of these small business owners has largely gone 
unacknowledged by most government measures for 
tracking small business activity.22 At the same time, the 
problem isn't limited to government; tax practitioners 
report that ''while many do not know it, rent'1ng a home 
short-term is basically running a small business and 
this requires tax compliance.N23 And make no mistake, 
the individuals who are earning income from powering 
the on~demand platform economy are carrying on a 
trade or business as small business owners for U.S. tax 
purposes.24 

Even so, most federal government agencies that 
measure small businesses concede just how challenging 
it is to define nsmall business" as a distinguishable 
category of taxpayers and readily acknowledge "a 
consensus does not exist on a definition of small 
businesses, including which specific attributes or 
thresholds distinguish small businesses from other 
firms."25 For example, the IRS Small Business and Self~ 
Employed division ls responsible for administering 
returns for individuals with business income and 
businesses with less than $10 million of income, which 
is one official threshold for defining small business. 
Alternatively, the U.S. Small Business Administration 
generally considers a small business to be an 
independent business with fewer than 500 employees, 
although even that definition can vary by industry.26 

Not unlike the numerous criteria used to measure 
the on-demand platform economy, how broadly (or 
narrowly) the term "small business" is defined can 
dictate results in terms of the data captured by a given 
government metric. For example, using taxpayer data, 
Treasury has developed a methodology to identify more 
than 23 mil! ion small businesses, however, SBA's Office 
of Advocacy, relying on Census data, has ldentif1ed more 
than 28.2 million small businesses. 27 

Making matters more complicated is the fact that some 
relevant government measures for the smallest of small 
businesses that would otherwise capture the business 
activities and income earned by on-demand platform 
participants use terms other than small business (e.g., 

nonemp!oyers, self~employed, microbusinesses) in 
developing data used to measure small business 
activities.28 These inconsistencies exist throughout the 
official government research as well as the U.S. tax code 
itseJf/9 and are a major reason why small businesses 
operating in the on-demand economy have yet to be 
reflected in government research on small business and 
economic trends. But it's not just inconsistent terms; it's 
inconsistent metrics that matter too. 

For example, in a 2015 report to Congress on small 
business tax compliance issues, GAO concluded that 
most small businesses are individuals who report 
some individual business income as a sole proprietor 
(Schedule C) or as a landlord on a separate schedule 
(Schedule E},30 This group of approximately 16 million 
small business taxpayers (69% of all small businesses), 
on average, earns $100,000 (or less} per year and 
generates $1.4 trillion of the total small business income 
reported to the JRS.31 However, it Is very likely that 
GAO's analysis, which incorporated a 2011 Treasury 
methodology to identify small businesses, does not 
and would never include income from the majority of 
taxpayers earning income from operating in the on
demand platform economy. The reason is simple: even 
though there are more than 2.5 million individuals 
actively earning business income as small businesses 
owners working in the on~demand platform economy 
every month, they generally don't earn enough income 
under Treasury's methodology defining small businesses 
to be included in their ranks.31 

Specifically, the most comprehensive research on 
the income of on-demand platform economy active 
participants finds that monthly income averages range 
from $533 to $314, which translates to $6,635 and 
$3,768 annually. At those income levels, there's little 
chance that the average on-demand platform small 
business operator would meet Treasury's income 
thresholds (generally, more than $10,000 in business 
income or $5,000 in total business deductions) to be 
included in its small business measures.33 In fact, these 
income thresholds would fail to capture the typical 
Airbnb host, who reports earning on average $7,530 of 
annual income. 

Our own -survey fo!Jnd that 74% of respondents 
earned $5,000 or less In 2015 from on·demand 
platform work. 
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Although the government research on measuring and 
defining the on-demand platform economy is evolving, 
industry experts who have been tracking the on-demand 
economy's growth have estimated that it will continue 
its trend of double-digit growth through 2025." In fact, 
the number of individuals operating as small businesses 
in the on-demand platform economy is set to double 
to seven million Americans by 2020, if not more.3s 

Although Census has yet to publish data reflecting 
this accelerated growth, it has found that there is a 
steady rise in "nonemp!oyer businesses," which would 

be consistent with industry studies on the on-demand 

economy.36 

"Even at the low end, both in terms of participation 
and do liars earned, [on-demand) platforms grew by 
about 50% per year, making it by far the fastest growing 
segment of the labor market."37 This finding was recently 
corroborated by study of the rise of alternative worker 
arrangements from 1995 through 2015 that concluded 
that though the on-demand economy was "relatively 
small compared to other forms of alternative work 

arrangements.,.it is growing very rapid!y."38 

Indeed, as some financial industry analysts have 
observed, "the vast majority of U.S. entrepreneurial 
activity is small-nano small, [a}nd the ranks of self
employed 'solopreneurs' are growing fast, with 53 
ml!lion Americans freelancing today, and upwards of 66 
million Americans, or 40% of the workforce by 2020."39 

To be fair, not all of the millions of Americans who are 

projected to be freelancing by 2020 would necessarily 
be small businesses in the on-demand economy, but a 
good percentage of them will be.40 

Our own survey of self-employed business owners 
found that approximately 22% of respondents (o_r 
a member of their household) had earned income 
in 2015 from operatin)l in the on--demand platform 
economy from either providing services or selling 

goods. 
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Overwhelming complexity and inefficiency are hallmarks 

of the current tax code and the Congressional record 

is replete with examples of how unduly burdensome 

the current system is across taxpayers' experience.41 

And we know from talking to some on-demand 

platform operators and surveying others that their 

tax compliance challenges are compounded by an 

antiquated tax administration system. At the same time, 

many on-demand platform operators are first-time, 

small business owners and have little experience with 

the requirements of quarterly-estimated payments or 

self-employment taxes.42 This point is reflected in the 

findings of the first study of tax issues of ridesharing 

drivers conducted through tracking online forums where 

the authors determined that "many posters were new 

to filing taxes as independent contractors ... [and] issues 

surrounding Schedule C filing and expense taking and 

documentation were often matters of first impression."4l 

'' 
Although I just started driving last October, I 

am very confused on how to file. This is my first 

year filing my taxes separate from my parents." 

The U.S. tax system is basically a "pay-as-you-earn~ 

system" of tax collection. For employees, a portion 

of income earned throughout the calendar year is 

deducted {i.e., withheld) from wages by employers and 

remitted to the IRS in pre~payment of employees' tax 

liability. However, small businesses operating in the on~ 

demand platform economy are not subject to employer 

withholding and are, instead, responsible for making 

tax payments to the IRS for both federal income and 

self-employment taxes {i.e., Social Security and Medicare 

taxes).45 As a result, small businesses operators ln the 

on~demand platform economy often have different pain 

points than their employee counterparts with respect to 

their tax filings. For example, small businesses actively 

participating in the on-demand platform economy 

don't receive IRS Form W-2 {wage and tax statements) 

that they can use to fill out their tax returns. Instead, 

on~demand platform economy operators are subject 

to an entirely different set of rules and forms (e.g., the 

IRS Forms 1 099; Self-Employment Tax Form, Quarterly

Estimated Payments) that have very different taxpayer 

filing requirements and with respect to self-employment 

taxes, different tax rates.46 

Under current tax law, payments for more than $600 for 

services provided by nonemployees (e.g., independent 

contractors, freelancers, small business owners) are 

generally reported to the IRS on a Form 1099-MISC by a 

payor, and a copy is provided to the service providerY 

However, if payments are made via credit card or debit 

card, and the aggregate number of transactions to 

one service provider exceeds 200 and the payments 

exceed $20,000, then the payor{or, in this case, platform 

processing customers' credit card payments} is required 

file a Form 1 099-K to report the income to the IRS and 

send a copy to the payee.4s Confusing, right? It gets 

worse. 

Some on-demand platforms only send a Form 

1 099-K to the IRS and small business operator if 
the service provider or seller satisfies both the 200 

transaction/$20,000 income thresholds.49 This strategy 

is consistent with the lRS 
l<s 

business operators a Form 1 099-K, regardless of 

whether the small business owner meets the 200 

transaction/$20,000 income threshold. 51 And in certain 

circumstances, a platform company wll! send both. 52 

This inconsistent reporting rule ad-option among on

demand platform companies creates confusion among 

taxpayers about whether they can expect to receive a 
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Form 1099 at aiL In fact, our survey found that only 32% 
of respondents who had earned income working with 
an on~demand platform economy in 2015 received a 
Form 1 099~M!SC or Form 1 099~K from their on-demand 
platform company,s3 

In addition, we are aware, from talking to tax preparers 
who specialize in advising individuals who earn income 

from the on-demand platform economy, that when 
taxpayers do not receive any Form 1099, they are 
immediately confused as to whether they have to report 
that income on their returns. Regardless of whether a 
taxpayer receives a Form 1 099, they are stl!! responsible 
for reporting income earned in connection with platform 
work and taxes on that income. Failure to receive a 1099 

does not exempt a taxpayer from reporting the income 

on their tax return.54 

Compounding the confusion of what forms a small 
business can expect to receive from its on-demand 
platform company {if any) is the overall challenge of 

calculating actual taxable income and how much is 

owed as well as figuring out when taxes should be 
paid. Timing is everything-particularly when it comes 
to taxes. For small business owners who owe at least 
$1,000 in taxes, bad timing can result in penalties. 

1. Timing: Quarterly-Estimated Tax Payments 

'' 
Yep, I've been driving for two years while I've 
been going to school full-time getting my 

masters in transportation. Last year I grossed, 
let me think, maybe $60,000? But I just gave 

my forms to my dad's neighbor who does taxes 
on the side ... What's a quarterly~estimated 

payment?" 

Under current tax rules, when small business owners 

are expected to owe at least $1,000 in taxes and aren't 
subject to withholding, advance payments of estimated 
tax are due to the IRS throughout the year.55 These 

payments are due quarterly on Apri115, june 15, 
Sept. 15 and jan. 15 and are referred to as quarterly
estimated payments. 55 However, "{p]utting aside outright 
tax cheats, young workers are financially inexperienced 

and, increasingly, part of a gig economy-driving for 
Uber, funding their creative work through Patreon

typically don't have their taxes withheld automatically 
and need to set up a program of quarterly~estimated tax 
payments on their own.''57 Remember, it's a "pay-as-you~ 

earn" tax system. 

In calculating whether a taxpayer needs to make 
quarterly-estimated payments throughout the year, 
taxpayers need to include both income taxes and 
self-employment taxes owed-minus any refundable 
credits-on income earned from on-demand platform 
work. Added together, income tax and self-employment 
tax can quickly reach the $1,000 threshold triggering 

quarterly-estlmated payments. 

Consider if a ride·sharing driver netted $7,500 driving 
for a platform company part-time ln 2015. That amount 
alone could translate to $1,060 just in self-employment 

tax due ($859 Social Security tax and $201 Medicare 
tax}, which, ln turn, would trigger quarterly~estimated 

payment requirements-without even calculating 

10 
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any income tax owed. It just doesn't take that much 

income to trip over these filing requirements. What's 

more troubling is that a good percentage of even self
identified self-employed taxpayers are unaware of 

quarterly-estimated payment filing requirements. Our 

survey revealed that among respondents who had 

earned income working with an on~demand platform 

company in 2015, 34% did not know whether they were 

required to file quarterly-estimated payments with the 

IRS on that income. 

For those who are supposed to make quarterly

estimated payments and don't, penalties apply-even 

when a taxpayer files a return before the April 15 filing 

deadline.S<! In fact, penalties may be imposed on any 

underpayment for the number of days it remained 

unpaid, or if a taxpayer doesn't pay enough estimated 

tax or if the payments weren't made on time. This would 

be a particularly unwelcome surprise for any taxpayers 

who were required to pay quarterly-estimated payments 

in 2015 and failed to do so. It's not so hard to imagine a 
taxpayer, who earned $7,500 in 2015 in the on~demand 

platform economy, and then, when she went to file her 

taxes on April 18, 2016, found out that not only did she 
fail to make quarter!y~estimated payments for all of 

2015, but that she had also owed for the first quarter of 
2016.59 

We followed up with one IRS Chief Counsel Office 

attorney operating in a field office about the incidence 

of failure to pay quarterly-estimated payments and were 

told, "I see it all the time. People get themselves into a 

hole and just can't get out of it when they fall to file their 

quarterly-estimated payments and then go to file their 

taxes. They owe way more than they can afford. They 

just walk away and don't fi!e." 60 

2. Communication: Self~Employment Tax 
Implications 

Understanding the timing rules for when taxes must be 
pald on on-demand platform income is one thing.. but 

actually calculating tax liability and including the 15.3% 

self~employment tax {i.e., 12.4% for Social Security and 

2.9% for Medicare}, can also be an unwelcome surprise 

for first-time small business filers, Uke all other self

employed small businesses, on·demand platform small 

business operators are subject to self-e-mployment tax 

and are required to file once they earn more than $400 

in net profit-even if this work is only a part~time gig.61 

To encourage compliance, the tax law requires 

individuals with business income who want to claim 

business expenses to pay self-employment taxes.62 

A key challenge for these small business owners 

calculating their self-employment tax is that they are 

actually required to pay more in Social Security and 

Medicare taxes on this income than their employee 

counterparts because employees split Social Security 

and Medicare taxes with their employers, who 

automatically deduct and send amounts owed to the 

IR$.63 No such luck for small business operators in 

the- on-demand platform economy, who are on the 

hook for the entire amount-although half of the self

employment tax is deductible. 

As noted earlier, self-employment taxes can add up 

quickly and trigger quarterly-estimated payment 

obligations; even where business income is only a 

portion of a taxpayer's overall income, which is the case 

for the average on·demand economy small business 

operator.54 At the same time, we learned from talking 

to on·demand platform economy small business 

owners and some tax preparers that while taxpayers 

generally understood they would owe income tax on any 
income earned, many were surprised to learn that self

employment taxes were due too. These insights were 

echoed in our survey responses indicating that among 

respondents who earned on·demand platform economy 
income in 2015, 43% were unaware as to how much 

they would owe in taxes and did not set aside money for 

taxes on that income.6s 
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3. Communication: Expensing & Record Keeping 

While actually forking over hard-earned income is likely 

the biggest complaint most taxpayers have, calculating 

how much is actually owed is a common compliance 

burden for small business operators in the on-demand 

economy. Moreover, identifying deductible business 

expenses and record-keeping are absolute musts in 

in order to properly determine how much a taxpayer 

actually owes. 

One of the most common business expenses that on

demand platform operators grapple with is how to 

calculate business expenses, such as miles driven or 

parking fees incurred. This tax compliance pain point is 

particularly acute for ridesharing drivers who use their 

personal cars to drive for on-demand platforms, but 

it also presents challenges for other types of platform 

work (Le., running errands, purchasing supplies for 

customers). The tax code allows taxpayers to choose 

between taking a standard mileage deduction or 

deducting actual expenses incurred.66 Research specific 
to the tax challenges of ridesharing drivers has identified 

mileage recordkeeping for business expensing as a 

frequent source of both confusion and frustration for 
drivers.67 

For small businesses earning income using on-demand 

platforms other than ridesharing, a range of potential 

deductions and record-keeping requirements apply. 

In the accommodation platform context, if taxpayers 

want to take advantage of a tax provision that allows 

individuals to rent all or part of their home for up to 

14 days tax free, deductions aren't al!owed.68 However, 

for those small business owners who do rent their 

properties out for longer (e.g., the typical Airbnb host 

who rents their single property out for 66 days every 
year), deductible expenses include advertising, cleaning 

and maintenance, property insurance and taxes, service 

fees charged by the platform, and repafrs.69 

For online sellers using platforms, expensing questions 

become complicated, depending on where they work. 

In some cases, folks working out of their homes may be 

entitled to a home office deduction, but claiming that 

deduction has its challenges, and if taxpayers elect to 

take a simplified method of determining the deduction, 

they could very we!! be leaving money on the table/0 

We found through our survey of self~employed business 

owners who earned money in 2015 working with an 

on-demand platform that 36% of respondents didn't 

understand what kind of records they needed to keep 

for tax purposes and 47% didn't know about any tax 

deductions, expenses or credits that could be claimed 

related to their on-demand platform income.71 

working through a sharing ecMomy platform or app·? 

12 
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In general, this finding is not that surprising as the tax 
code doesn't necessarHy include all that many provisions 
specific to individuals with business income. 

' 
When tax code provisions provide preferential 
treatment to small businesses, the provisions 
usually target expenses such as equipment 
investment (e.g., Section 179 expensing), cost 

of goods sold, (e.g., exceptions to inventory 
accounting), and start-up costs. Preferential 
(tax] treatment is not targeted towards 

individuals who provide only labor services. 
Those individuals generally do not benefit form 

provisions targeted to small businesses in the 
tax code.'m 

Some platform operators inevitably pay the price for 

their inexperience in filing as small business owners 
the first time they file, but then develop a system of 

recordkeeping and familiarity with the process that 
keeps them out of trouble.73 Others aren't so lucky. 

To be sure, the private sector has developed any 

number of products and apps targeted to relievlng 
these expensing and recordkeeping burdens, and in 

speaking to tax preparers and industry experts, we know 
that there is an exponentially growing market for these 
products. 

4. Timing: Cost of Compliance 

In 2014 testimony before the u.s. House of 
Representatives Small Business Committee, tax experts 
explained how tax compliance places a significant 
burden on small businesses, both in the aggregate and 
relative to large businesses, and cited IRS estimates that 

"businesses with less than $1 million in revenue bear 
almost two-thirds of those costs."74 With respect to the 
on-demand platform economy, at least one tax expert 

has observed, "[p)robably most of those providing 
services through the new service companies have no 

experience with the tax obligations of businesses ... to 
comply with tax laws, these microentrepreneurs will be 

spending relatively large amounts on return preparation 
assistance and devoting large hours to record keeping ... 
the sharing economy will be bearing significantly larger 

than average tax compliance costs."15 

Costs can be quantified in terms of time spent preparing 

returns and chasing down answers to complex tax 
questions from the IRS. In her annual report to 

Congress, the National Taxpayer Advocate noted that 
during the 2015 tax filing season, only 37% of taxpayer 

calls routed to customer service representatives overall, 
and the hold time for taxpayers who got through 

averaged 23 minutes.76 We heard time and again from 
both taxpayers and tax preparers that small businesses 
operating in the on-demand economy "generally want 
to be honest and pay what they owe, but the tools and 
resources don't exist.'m 

Indeed, 69% of our survey respondents who earned 

income operating in the on~demand platform economy 
indicated that they did not receive any tax guidance or 

advice from the on~demand platform company with 

which they contracted. 

Evidence from our research and survey responses 
suggests that this lack of information and guidance 
results in undue burden on a significant portion of the 
2.5 million on~demand platform economy operators in 
terms of compliance costs. Almost half of all our survey 
respondents indicated that they spent between 10 to 35 
hours or more preparing their taxes for 2015. 
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Not only do inefficiencies of the current tax code 
and administration system result in unnecessary tax 

compliance challenges for small business operators 
in the on"demand platform economy, they directly 
translate to IRS' ability to fairly administer the tax 

system and Treasury's bottom Jlne. In terms of budget 
consequences, the most recent data available from the 

IRS estimates that more than 42% ($194 billion) of the 
tax gap, or the amount of tax liability in a given year 

that is not paid voluntarily and in a timely manner, is 
attributable to the misreporting of individual business 

income and related self~employment taxes from 
Schedule C filers that underreport receipts (e.g., failing 

to report cash transactions) or over~report expenses, 
which aren't subject to information reporting.78 

Overall, compliance is highest where there is third~ 

party reporting and/or withholding.79 According to IRS 
statistics, in cases where employers do withholding, 

only 1% of wage and salary income is misreported; 
but in cases where there was no withholding or 

information reporting, the IRS has documented a 63% 
net misreporting rate.80 

One reason small businesses are often considered 
major contributors to the tax gap is because they often 

deal in cash.81 Not so with the on-demand platform 
economy operators-they deal exclusively in credit card, 
debit card or mobile payment transactions. Although 
some evidence suggests that Form 1 099-K filings, which 
are used for reporting some credit and payment card 

transactions do trigger increases in small business' 
compliance in reporting gross receipts, the same study 
found that this increase of receipts was "largely offset'' 
by increased reported expenses, which are not readily 
verifiable because they are not subject to information 

reporting.82 

Even though sending Form 1 099s to the IRS and 
taxpayers to report income is "widely acknowledged 
to increase voluntary tax compliance in part because 

taxpayers know that IRS is aware of their income,"s3 

in order for this third-party reporting to be effective, 

both the IRS and taxpayers have to actually receive a Form 
7099.84 However, this outcome is not by any means 

guaranteed by the current information reporting regime. 
As noted earlier, the current instructions to the Form 

1 099-MISC clearly state that "[p]ayments made with a 
credit card or payment card and certain other types of 
payments, including third party network transactions, 

must be reported on Form 1 099~K .. and are not subject 
to reporting on Form 1 099~MISC."8s At the same time, 

the Form 1 099-K has its own 200 transaction/$20,000 

income threshold for payments made by credit card.36 

As a result, the existing Information reporting regime 
effectively create~ a $19,399 tax reporting loophole; 
which is the .difference between $2tl,tl00 and $601-
the income thresholds for Forms 1 099·K and 1 099· 
M!SC." 

For example, under the current tax rules, a platform 

company isn't required to send a Form 1 099-K or a Form 
1 099-MISC to the IRS for a small business operator who 

makes $18,000 through 189 different transactions-
all of which are payment card transactions and are 
described as de minimis payments for purposes of Form 
1 099-K.ss Given what the research has documented 
regarding the monthly income of average on~demand 

platform economy operators, it's likely that the existing 
reporting rules are not operating to trigger Form 
1 099~Ks to be generated for a substantial number of 
taxpayers. 

Remember, the average monthly income of on-demand 
platform small businesses ranges from $533 to $314 
(roughly $6,396 to $3,700 annually), which means that 
the Form 1 099-K $20,000 income reporting threshold 
isn't being tripped by a significant portion of on-demand 

platform operators."9 This income would otherwise be 
reported on a Form 1 099-MISC, but for the fact that 

the payments were made via credit card and subject 
to the Form 1 099-K 200 transaction/$20,000 reporting 

threshold. This likely explains why 61% of our survey 
respondents who earned income in 2015 from working 
with an on~demand platform company indicated that 

they did not receive any Form 1099. 
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As a consequence of these rules, there is an increased 
likelihood that taxpayers will be unaware of the full 
extent of their tax compliance obligations. And less 
inclined to pay them. We have already started to 
document, at least anecdotally, the significance of this 
reporting hole. 

'' 
1 got tons of questions this year from 

[prospective clients] asking, 'should I report my 

income?' -I always advise to do so, otherwise, 

it would be tax evasion, but! would say more 
often times than not, people ask if they had to 
report their income if they aren't receiving a 

1099." 

The IRS was informed of this tax reporting loophole 

in 2014, and issued a statement th?t noted, "[w]e 
are aware of a potential for 1 099-MISC and 1 099-K 

double reporting, and are constantly monitoring our 
case selection criteria to address this. We do expect to 
provide more guidance, but we also do not expect this 
issue to lead to an increase in examlnations."'H 

It's two years later, and the on-demand economy has 
continued to grow to include more than 2.5 million 

u.s. taxpayers and is projected to include more than 7 
million by 2020.n No guidance has been forthcoming, 

however, IRS Commissioner Koskinen recently reiterated 
the importance of third~party information reporting 

in the context of the tax gap noting, ''when there is 
information reporting, such as 1 099s, income is only 
underreported about 7 percent of the time ... but that 

number jumps to 63% for income not subject to any 
third-party reporting or wlthho!ding."93 

Tax gap issues, particularly when they involve smai! 
businesses, are persistent and hard to resolve. 
Congress has attempted in recent years to enact 
legislation intended to curtail the tax gap using 
increased information reporting, but the impact of 
increased reporting requirements on small businesses 
resulted in almost immediate repea!.94 Nevertheless, 
the Obama Administration has a! so recognized the tax 
gap as a pervasive issue and included, among other 

proposals targeted to addressing misdassification, a 
proposal to allow "independent contractors receiving 
payments of $600 or more from a service recipient to 

require the service recipient to withhold for Federal tax 
purposes a flat rate percentage of their gross payments, 
with the flat rate percentage being selected by the 
contractor.''% 

Notably, at least one on-demand platform is taking 
steps in that general direction. In October 2015, Airbnb 
announced plans to collect and remit state and local 
hotel and occupancy taxes in several jurisdictions 
including Washington state; Rhode Island; Washington, 
D.C.; Portland, OR; San Francisco, San Diego, Palo Alto 

and San jose, CA; Philadelphia, PA; Phoenix, AZ and 

Paris, France.% !n fact, Airbnb estimated that these 
additional tax collection revenue efforts could generate 
as much as $2 billion in potential revenue for America's 

cities."7 

While a statutory or policy remedy may be premature 
for addressing the tax compliance challenges of on
demand platform operators and their impact on the tax 

administration system, Congressional investigation for 
purposes of tax reform Is certainly warranted given the 
existing compliance challenges the current information 

reporting regime presents for the on~demand platform 
economy's small businesses and the IRS' ability to 

efficiently administer the tax code. 

In the meantime, the IRS can take proactive steps to 
try and ease the tax compliance burden of on-demand 
economy participants and facilitate their compliance. 
Many small business owners we talked to had no 
idea what quarterly-estimated payments were much 
less when they were due and very few of the folks we 

chatted with had any idea that they would be liable for 

self-employment tax in addition to income taxes. Many 
of the on~demand platform companies we spoke with 
were very wH!ing to do more to help their small business 

operators, but were constrained from doing so over 
concerns of raising misclassification challenges. 

16 
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,r, Farrell, supra at n. 5. 
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10 See King, supra at n. 13. See also, Farrell, supra at n. 5. 

v !d. See also, GA0-15-513, supra at n. 25. 

10 See GAO-15-513, supra at n. 25. 
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6 See CRS R44365 supra at n. 28. 
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4" Harris, supra at n. 12. 

45 Robert W. Wood, Do You Wanta 1099ora W-2?, Forbes, (Nov. 21, 2013) ·no 

41 1RC§6041. 

48 IRC § 6050W. 

>n 2016/nstrudions to Form 1099-M!SC, Internal Revenue Service, ht;v 

51 How to Access my 1099, Uber, nt·· 

51 Both Uber and Lyft include language on their websites explaining circumstances when their drivers may expect to receive both types of Forms 1099. 
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Mr. Chairman, Ranking Member Velázquez, and members of the
House Small Business Committee, I am Rob Willey, Vice President
of Marketing for TaskRabbit. Thank you for the invitation to testify
today, but more important, thank you for holding today’s hearing
on a topic that captures the legal, regulatory, and public policy
challenges that confront platform companies, as well as the mil-
lions of individuals that look to platforms like ours to improve their
daily lives.

Our Founder and Executive Chairwoman, Leah Busque,
launched TaskRabbit in 2008 as a way to help people connect and
get more done every day. We are a pioneer in the on-demand serv-
ice platform industry, operating in 18 major U.S. cities—with New
York City being our largest domestic market—and abroad in Lon-
don, which is our fastest growing market.

We’re a two-sided marketplace connecting Taskers with Clients
across a variety of categories, such as cleaning, handyman services,
delivery, moving, and much more. TaskRabbit’s vision is to allow
you to be your most productive self, and we’re changing the face
of work by aligning and meeting a consumer’s daily needs across
multiple categories, offsetting the demands of their normal lives
with consistent and high quality services.

Roughly 60 percent of our Taskers are millennials—young people
who see TaskRabbit as a way to earn income while pursuing a col-
lege degree, or to supplement the income they are earning from a
full-time job. Our community is diverse with a broad set of needs,
which is why we have a contractual relationship with our Taskers.
By utilizing our platform—largely through a mobile app but also on
the web—Taskers can directly engage with their clients. We have
more than 50,000 registered Taskers on our platform, and see more
than 15,000 applications per month with little direct recruiting or
marketing. Interest in our platform is largely driven by flexible
scheduling and the ability to earn livable wages. Taskers have the
freedom to decide when, where, and how they work, and set their
own hourly rates.

Flexibility—the ability to work when and where they want, and
at the hourly rate they want—has and continues to be the #1 rea-
son. Taskers are on our platform. They set their prices, their hours,
and their location, and are able to make livable wages around a
lifestyle that works for them. The importance of our two-sided mar-
ketplace is that both the customer that seeks a specific service and
the Tasker that can provide it, both choose to opt-in to this on-de-
mand platform.

Today’s Tasker earns an average of $35 per hour—five times the
federal minimum wage. The overwhelming majority of our Taskers
utilize the platform for part-time work to supplement their in-
comes, less than 10% ‘‘task’’ full-time. Overall, the average monthly
income for Taskers tripled year over year.

It is fitting that today’s hearing is in the House Small Business
Committee. Whether called ‘‘solopreneurs’’ or ‘‘micro-entre-
preneurs,’’ our Taskers are in fact, independent, self-employed,
small business owners.
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The part-time, flexible nature of the work done by our Taskers
is consistent with the larger app-based platform economy, and
those characteristics, and the factors that gave rise to the platform
economy, are important to note given today’s hearing. A February
2016 study by the JP Morgan Chase Institute found that the over-
whelming majority of the estimated 2.5 million Americans people
who earned income as small business owners using platforms like
ours did so to supplement their incomes and better support them-
selves and their families.

With little to no barriers to entry, the on-demand platform econ-
omy has become an important option at a time when income vola-
tility continues to challenge individuals and families. Typically, sig-
nificant fluctuations in take-home pay, work hours, or availability
of optimal job opportunities put pressure on individuals to reduce
their household spending or take on more debt. The creation of on-
demand platforms like ours has made new income-earning opportu-
nities accessible and feasible to millions of Americans.

Of course, the emergence of the platform economy has sparked
an, at times, intense debate on the classification of workers as ‘‘em-
ployees’’ or ‘‘independent contractors,’’ and the costs and benefits
associated with either classification. We know the current legal
worker classification structure was designed around a much dif-
ferent economic and technological era. In addition, today’s classi-
fication structure has been shaped mostly by decades of regulations
and court cases at the federal and state levels, which have fueled
uncertainty across our sector—uncertainty about what we can or
cannot do to support our Taskers while preserving their flexibility
and independence in accessing our platform.

The result: we face very limited choices when it comes to the
services and level of collaboration we can provide for our Taskers.
With the increase in alternative work arrangements in addition to
the emergence of the platform economy, we’re currently in an era
where there’s no typical freelancer. There’s no ‘‘Joe the Plumber,’’—
rather, we see multiple different work models and work cases.

An example of that inability to collaborate and provide support
services for our Taskers is in the tax arena. As Professor Caroline
Bruckner ably highlighted in her report released just yesterday,
self-employed participants in the platform economy have difficulties
with both tax compliance and tax benefits. Professor Bruckner’s
survey data revealed that significant percentages of respondents
did not know what their obligations were with respect to tax filings
or taxes owed. They also were not fully aware of the deductions or
credits they could claim on income earned on platforms like
TaskRabbit.

We at TaskRabbit have no reason to doubt that significant num-
bers of Taskers are facing or are simply unaware of the tax compli-
ance challenges or the tax benefits that confront them. For many
of our Taskers, when they sign up to join our platform, they are
making their first forays into the world of small business and self-
employment. Some may understand that earning a certain level of
income triggers the quarterly estimated payment filing require-
ment. Many may not.
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It’s in TaskRabbit’s interest to see that our Taskers gain a better
understanding of what’s required with respect to tax compliance,
and what’s available with respect to tax benefits. What we want to
avoid is a situation in which the burdens of tax compliance become
so great that it forces Taskers to scale back on their tasks, if not
compel them to leave the network altogether. What we hope to en-
sure are situations in which tax compliance is not burdensome, and
full utilization of tax benefits helps maximize return on Tasker
participation in the network.

Tax compliance is just one area of many where our Taskers could
benefit from better training. Our Taskers also are looking for direc-
tion on how to better market themselves and their services, access
health care, and plan for retirement. We at TaskRabbit would like
to be a resource, a partner, and a collaborator for that training—
it is one of our main areas of focus in determining what types of
services we can provide simply because the threat of litigation and
the risks tied to worker classification laws and regulations at the
federal and state level are real.

I agree with the recommendations of my fellow witnesses that
these issues should be considered by Congress and relevant govern-
ment agencies, such as the U.S. Department of Labor and the In-
ternal Revenue Service. It is certainly worth Congress considering
the notion of a legal and regulatory timeout suggested by Dr. Joe
Kennedy with the Information Technology Industry Foundation.
There is precedent for that kind of action.

In the early years of the Internet, Congress imposed a morato-
rium on federal and state taxation of Internet transactions. Doing
so helped a young, nascent sector of the economy develop and pro-
vide real benefits for consumers. A limited period of legal and regu-
latory relief would enable platform economy companies to pursue
innovative ways to develop and provide services and benefits to
those small business owners and entrepreneurs who utilize plat-
form services.

If a broad timeout like the one I just described will take time for
Congress to consider, perhaps a narrow timeout tied to a specific
set of issues, including tax compliance, preparation, and benefits,
could serve as an initial pilot project to demonstrate feasibility and
effectiveness, while providing real value to those who provide on-
demand services in the platform economy. In addition, we urge
both Congress and the Internal Revenue Service to consider ways
to bring greater flexibility in tax preparation and compliance for
small businesses and the self-employed.

Though TaskRabbit pioneered this industry, this space is still
very early and emerging. We absolutely want to continue working
with governments to engage with policymakers as our company
and industry grows and matures. We consider this engagement re-
warding on many levels. Just last month, for example, we an-
nounced our intent to follow the diversity principles outlined by the
Congressional Black Caucus in its TECH 2020 initiative, and we’re
proud to have been the first technology company to adopt these
principles.
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Mr. Chairman and Ranking Member Velazquez, we appreciate
today’s hearing, and your and the Committee’s interest in taking
the time to understand our business and how it’s changing the face
of work, and how public policies can impede or further that ad-
vancement. There is already bipartisan interest in the platform
economy, as evidenced by last year’s formation of the Sharing
Economy Caucus, co-chaired by California Congressmen Darrell
Issa and Eric Swalwell. We also applaud the House Republican and
Democratic leaders, Kevin McCarthy and Nancy Pelosi, for taking
a closer look at the public policies impacting the platform economy.

We hope we can channel this bipartisan energy toward construc-
tive policy solutions that will further enable TaskRabbit and the
platform economy to continue to innovate and grow, and further
empower small business owners and entrepreneurs to efficiently
and effectively provide important services across the country.

Thank you.
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THE SHARING ECONOMY 
Reduces costs by 
products and 

Gives new opportunities for any 
Americans to 

income with flexibility and autonomy that 
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INTRODUCTION 
Thank you Chairman Chabot, Ranking member Velazquez, and members of the Committee. I am grateful 

for the opportunity to testifY before you on the subject of taxes and the sharing economy. 

The Information Technology and Innovation Foundation (ITIF) is a non-partisan think tank whose mission 
is to formulate and promote public policies to advance technological innovation and productivity 

internationally, in Washington, and in the states. Recognizing the viral role of technology in ensuring 

prosperity, ITIF focuses on innovation, productivity, and digital economy issues. 

ITIF' s approach to this subject is driven by three considerations. The first is that, while the sharing economy 

is growing rapidly, it still represents only as small fraction of an increasingly diverse labor market. In their 

report for the Hamilton Project at the Brookings Institution, Seth Harris and Alan Krueger estimated that 

600,000 U.S. workers used an Internet platform to identifY consumers interested in purchasing personal 
services. Of these, roughly 400,000 were Uber drivers.' These estimates are roughly consistent with others 

that have been published. The total should not be appreciably higher if we adding workers who make a living 

selling goods on Internet platforms such as Etsy and Artful Home. My testimony is mainly focused on those 
platforms that deal in personal services since they suffer the most from the current confusion in our labor 
laws. 

However, these individuals are part of a much larger number of workers in "alternative arrangements". A 

2015 report commissioned by Fredancers United and Upwork estimates that 54 million Americans, over one
third of the workforce, fall into one of the following five categories: independent contractors, moonlighters, 

diversified workers, temporary workers, or small business owners. 2 A study by Lawrence Karz and Alan 

Krueger estimated that the percentage of workers engaged in "alternative work arrangements," rose from 10.1 

percent of the workforce in 2005 to 15.8 percent last year. 3 Contract companies accounted for the largest 
share of this increase, although independent contractors make up the largest group, at 8.4 percent of the 
workforce. Workers who provide services through online intermediaries accounted for only 0.5 percent of 

workers. 

Public debate over this segment of the workforce is hampered by three factors. The first is that the 
Department of Labor has not conducted its Contingent Work Survey since 2005. I am glad that the 
Department has announced its intention to renew data collection this year. Hopefully, its findings will shed 
more light on the size and composition of this large fraction of the labor market. 

' Seth D. Harris and Alan B. Krueger, "A Proposal for Modernizing Labor Laws for Twenty-First-Century Work: The 
'Independenr Worker"' (discussion paper 2015-10, The HamiltOn Project, The Brookings Institution, December 2015), 
http://www.hamilronprojecr.org/assers/Hles/modernizing labor laws for twenty first centurv work krueger harris.pdf 
2 Sara Horowitz, "Freelancing in America 2015 Report," Freelancers Union, October l, 2015, 

https·/lwww.freelancersunion.org/blog/disparches/20 15/10/0 1/freelancing-america-2015/. 
3 Lawrence F. Katz and Alan B. Krueger, "The Rise and Nature of Alternative Work Arrangements in the United States. 

1995-2015, March 29, 2016, https://krueger.princeton.edu/sites/def.tult/files/akrueger/files/karz krueger cws 

march 29 20165 pdf 
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Our insight into the labor market and other parts of the economy is also hampered by a lack of sharing 
among the three main data agencies; the Census Bureau, the Bureau of Labor Statistics, and the Bureau of 
Economic Analysis. Unlike Canada, the U.S. statistical system is highly fragmented. This makes it difficult to 
gather consistent statistics across agencies. Tax law currently bars the agencies, mainly the Census Bureau, 
from sharing microdata with each other. The result is inaccurate and imprecise data. This in turn limits the 
ability of lawmakers and businesspeople to understand what is really happening in the economy. Sensible data 
sharing legislation could reduce costs and improve accuracy while still protecting taxpayer confidentiality.' 

Finally, much of the debate around the sharing or gig economy has focused on Ubcr and Lyft. This is 
understandable since these two companies have introduced a new business model into the economy that 
employs a large majority of all "gig" platform workers. They have also been the focus of high-profile 
legislation and litigation. Yet the focus is also unfortunate because it diverts attention from the large number 
of other matching platforms that are pursuing different business models to connect buyers and sellers of 
various services and goods. A few platforms, such as Hello Alfred, hire their workers as employer. Most, 
however, classifY their workers as independent contractors. Some platforms seek to offer a new service that 
consumers could not previously get. Others tty to do a better job of connecting consumers and providers for 
traditional services like plumbing and legal advice. The platform may or may not become involved in specific 
activities such as setting prices, handling payments, maintaining a ratings system, or training workers. 

Platforms also differ in the amount of flexibility that they give workers to determine when they will work and 

which jobs to take. 

The second consideration that shapes our approach to this issue is that task matching Internet platforms are 
delivering tremendous value to botb consumers and workers. A survey ofUber drivers showed that the vast 
majority are happy working for the company. 5 Tbey greatly value the flexibility in terms of when and how 
much to work. This is reflected in significant variability in the number of hours worked per week. They also 
seem happy with the pay. One indication of this is that only seven percent of Uber drivers work more than 50 
hours a week compared to 35 percent of taxi drivers. A second survey of over 4,600 workers from II platform 
companies found that 54 percent were highly satisfied with their on-demand job.6 Only 7 percent said they 
were dissatisfied. Sixty-three percent reported that they were happier because they were with an on-demand 
platform, in fact 33 percent work for more than one platform. Eighty-one percent said they would probably 
or definitely continue working with the platform for at least the next year. Half of the workers agreed that 
they would not go back to relying solely on a traditional job. Workers earned an average of $7,900 over the 
last 12 months, accounting for 22 percent of their total household income. The average hourly earnings was 
$28. For the large portion of workers who would be on their own anyway, platforms can offer an efficient way 
to advertise their services, build a reputation, and find work between projects. 

4 Luke Stewart, "We Have a Sharing Problem," Information Technology and Innovation Foundation Innovation Files 

blog, June 13, 2012, http://www.innovationfiles.org/we-have-a-sharing-problem/. 
1 Jonathan Hall and Alan Krueger, "An Analysis of the Labor Market for Uber's Driver-Partners in the United States." 
6 "Dispatches from the New Economy: The On-Demand Workforce and the Future of Work," Intuit and Emergent 
Research, January 28, 2016, http:/ /WV>iw .slideshare. net! In tuitlnc/ dispatches-from-the-new-economy-rhe-ondemand

workforce-57613212. 
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Gig platforms also deliver tremendous bcnefirs for consumers. Buyers are able ro find reliable workers at a 
competitive price. Rating systems give them some assurance of both the quality and safety of the work that 
will be done. A recent survey of five cities showed that Uber drivers were 30 to 50 percent more efficient than 
taxi cabs in terms of either time spent working or miles driven7 This allows them to earn more per hour even 
while charging the rider less. Platforms are also much more likely to help underserved areas of the market. 
Because of these benefits, the spread of platforms should be encouraged not resisted. 

The third consideration is that the traditional employee-independent contractor distinction no longer serves 
much purpose for a growing share of today's labor market. It is a relic of common law torts used to determine 
whether a person should be held responsible for the negligence of someone who works for another.' Because 
this question hinges on the details of control in the relationship, courts have developed a highly subjective, 
multi-factor test that offers very little guidance to future companies and their workers, especially in an 
economy that is increasingly fluid and diversified. 

Largely by default, the common law test has become the basis for determining whether all of the major federal 
and state labor laws apply. The result is a large amount of uncertainty and litigation, much of it serving no 
purpose other than to confuse and delay hiring decisions. Worse, the possibility that any discretionary support 
given to workers will be used to classifY the work as an "employee," thereby invoking the full panoply of labor 
laws, whether or not they make sense in a given work relationship, discourages companies from supporting 
gig economy workers and consumers in a large variety of ways. 

Absent the threat of labor litigation we would expect employers to support their workers whenever the cost of 
doing so is less than its value to workers. Some of the ways that companies have said that they would like to 
support the workers who use their platforms include training, business advice, recordkeeping, financial advice, 
and tax assistance. Such efforts could be enormously valuable to workers, who after all are now for all intents 
and purposes running their own businesses. In addition, these companies could add value to both workers 
and consumers by setting prices, handling transactions, letting parties rate each other, and conducting 
background checks. Yet such activities are often used as evidence that companies have created an employer
employee relationship. 

Within the tax field, help with tax advice, recordkeeping, and withholding could be especially important. The 
tax laws are enormously complex. Workers ne-ed to make a number of important decisions including what 
form of business to create, whether to set up a new savings plan such as a SEP-IRA, how much to withhold, 
what salary to pay themselves, and how much to save. They need to determine what expenses are deductible 
and begin keeping rhc necessary records. And they need to complete their tax filings in a timely manner. In 

7 Judd Cramer and Alan B. Krueger, "Disruptive Change in the Taxi Business: The Case ofUber, NBER Working 
Paper No. 22083, National Bureau of Economic Research, March 2016, www nber orglpaperslw22083. 
8 Richard R. Carlson, "Why the Law Still Can't Tell an Employee When lt Sees One and How It Ought to Stop 
Trying," Berkeley journal of Employment & Labor Law 22, no. 2, September 2001, 
http:/ I scholarship.law .berkeley.edu/ cgi/vicwcontent.cgi?article I 30 1 &context=bjell. 
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the Intuit survey referenced above, 20 percent of on-line workers listed understanding tax and legal 

obligations as one of their top challenges.' There are many ways that platform companies could help. I 

suspect that in many cases, it will be fairly simple for the platform to alter its payroll system to withhold taxes 

from workers who do more than a threshold amount of business with them. This would substantially reduce 

the administrative burden on workers and could result in a larger percentage of taxes owed being paid. 

Existing law is less than optimal. With respect to tax laws, companies have a legal obligation to report the 

income of their employees to the Internal Revenue Service (IRS) and to withhold income taxes and the 

employee's share of payroll taxes. They must also pay the employer's share of the payroll tax, although it is 

widely recognized that this cost is passed on to employees in the form oflower take-home wages. Finally, 

employers must pay unemployment taxes for their employees, even if the worker is a household worker who 

works for 10 or more households a month. No similar obligation exists with respect to independent 

contractors. 

This distinction raises several issues. The first is the desirability of drawing a dear line between employees and 

independent contractors. The guidelines of distinguishing between a worker and an employee are set out in 

IRS Publication I 5-A. 10 Today' s labor market is distinguished by a broad spectrum of arrangements between 

these two poles with individual work arrangements characterized by literally dozens of factors that can vary 

not only from worker to worker but also can change with respect to individual workers over time. For 

instance, experienced workers might be given much more flexibiliry and discretion than beginners. They 

might also qualifY for more benefits. Tax law tries to reflect this complexiry by looking at the details of the 

work relationship. IRS Publication 15-A lists eleven criteria divided into three categories, essentially 

incorporating the common law liabiliry test. None of these look at the intention of the two parries. 

Because of its fact-based nature and the subjcetiviry of many of the criteria, the guidelines give little guidance 

to either companies or workers. Despite the fact that reasonable people can easily disagree on how the law 

applies to specific cases, rhe penalties for misdassification are significant. Besides resulting in significant 

uncertainry, litigation, and administrative costs, the guidelines actually give companies perverse incentives. 

For example, a company's decision to give its workers vacation pay or insurance or to take efforts to reduce 

turnover would make it more likely that the IRS would classifY the worker as an employee. As such, gig 

platforms arc provided an incentive to do little other than pay the gig worker. Clearer thresholds could 

eliminate this confusion while improving tax collection. 

Second, it is not clear why so many of the obligations are bundled in an all or nothing form. For example, 

why, if we want a company to withhold and pay taxes on behalf of its workers, should we also automatically 

decide that the workers are now entitled to form a union, receive family leave or be entitled to a minimum 

wage? Conversely, if we decide that a person should not have these tax burdens, why does that automatically 

mean that discrimination laws do not protect the worker? With respect to tax laws, it would seem to make 

9 "Dispatches from the New Economy: The On-Demand Workforce and the Future of Work." 
10 Internal Revenue Service (IRS), "Publication 15-A: Employers' Supplemental Tax Guide," Department of the 

Treasury, 2016:7-10. https://www.irs.gov/pub/irs-pdflp15a.pdf. 
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more sense to draw bright lines that everyone could understand. We may not want to burden individuals with 
the need to calculate and withhold taxes for their baby sitters, figuring that in most cases the consumer is no 
better positioned to perform this administrative work than the worker and that relieving the consumer of this 
burden also relieves the worker of the danger that the individual will misappropriate the taxes. Similarly, if a 
company only pays someone $500 over the course of a year, withholding may introduce more complexiry 
than we need. On the other hand, if a company is paying a worker more than $5,000 over the course of a year 
and is also paying at least four other people that much money, the company is probably in a better position to 
do the withholding than are any of its workers, irrespective of the details of the particular work arrangement. 
But once we have decided on these thresholds, why would we also adopt them for the purpose of other federal 

and state labor laws? 

Public policy should encourage companies to support their workers' careers, irrespective of their work 
relationship. If a company offers withholding to all workers, or pays for access to tax or business advice, why 
would we want to discourage that by insisting that it must also be subject to minimum wage, collective 
bargaining, and unemployment insurance legislation if those workers are not clearly employees rather than 

contractors? 

In a recent ITIF report, I argue that there are three approaches that Congress can take to begin modernizing 
the nation's labor laws. 11 The best option would be for Congress to amend each federal labor law by throwing 
away the common law test and replacing it with a clearer one specific to that particular piece oflegislation. 
The exact scope of coverage should probably depend on the purpose of the statute, the size of the two 
contracting parties, the intention of the parties, which side is best equipped to fulfill the underlying social 
goal, and the desirabiliry of a clear line. I have suggested some ways that these criteria might be satisfied in tax 

law. Even though the amendment of each law could proceed separately, I recognize that updating major 
legislation is a tall order for Congress. 

The second approach is to define a third category of workers somewhere between employee and independent 
contractor. This is the approach Seth Harris and Alan Krueger take in their report for the Hamilton Project. 
The downside of this approach is that courts now have to distinguish between three classes rather than two. It 
also requires Congress to amend the existing labor laws in order to make it clear which laws would apply to 
the third category. In this case, however, it would be much more difficult to amend each law separately. 

Finally, Congress could give platforms devoted to personal services a temporary exemption from most labor 
laws. The workers of many of these platforms are clearly independent contractors anyway. The small size of 
the gig economy and the temporary nature of the exemption reduce any risk to the broader labor markets. 
The platforms should have to serve a broad section of the public and give workers significant freedom to 
choose when and for whom to work. In return Congress would see whether companies stepped up to offer 
their workers more support. If most did not, the legislation could be allowed to expire on its own. If they did, 
then hopefully the gig economy could serve as a model for the larger variery of alternative work arrangements. 

'' Joseph V. Kennedy, Three Paths to Update Labor Law for the Gig Economy, Information Technology and Innovation 
Foundation, April 20 16, https://itif.org/publications/20 16/01/18/three·paths-update-labor-law-gig-economy. 
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The world around us is rapidly changing. We see this in the technology we use, our expectations of the 
private sector and government, and in our economy, including the labor market. Work arrangements will 
continue to diversifY as companies respond, changing competition and new technology and as new 
generations of workers replace the Baby Boomers. Congress cannot dictate the shape of future work 
arrangements. It can, however, play a large role in helping workers get the kind of support they need to have 
rewarding careers that fit into their lives and allow them to accumulate the resources needed for a good life. 

Thank you again for this opportunity ro appear before you today. 
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April13, 2016 

The Honorable Orrin Hatch 
Chairman 
Committee on Finance 
United States Senate 
Washington, D.C. 20510 

The Honorable Ron Wyden 
Ranking Member 
Committee on Finance 
United States Senate 
Washington, D.C. 20510 

Re: Mark-Up of Legislation Affecting IRS Administration 

Dear Chairman Hatch and Ranking Member Wyden: 

The Coalition for Effective & Efficient Tax Administration (CEETA) asks that you include in 
any mark-up of legislation affecting IRS operations a "Taxpayer Bill of Rights" title addressing 
certain IRS examination practices discussed below. CEETA's mission is to promote 
constructive administrative changes and legislative solutions to inefficiencies in the IRS audit 
process. CEET A comprises 14 trade associations and taxpayer groups, representing a broad 
cross section of industries and publicly and privately owned companies. A detailed description 
of CEETA's membership and policy positions can be found at http://eetax.org. 

CEETA is concerned about the IRS's increasing use of confrontational litigation tactics during 
an audit. CEET A has identified several key IRS examination practices that are viewed as 
inappropriate by the taxpayer community and that would benefit from Congressional 
intervention and oversight: 

1. Denying taxpayers access to an impartial review of their case by the IRS Appeals Office. 
The IRS Restructuring and Reform Act of 1998 requires that the Commissioner of 
Internal Revenue ensure the availability of an impartial Appeals Office function. 
However, the fRS has afforded to itself the sole discretion to penni! or deny taxpayers 
access to the Appeals Office by "designating a case tor litigation," preventing a review 
by the Appeals Office prior to litigation. We request that a "Taxpayer Bill of Rights" 
title include a provision affording taxpayers the right to an independent review of the 
examination division's proposed adjustments by the IRS Appeals Office in most cases. 

2. The IRS's use of a designated summons against a fully cooperative taxpayer to 
unilaterally extend the statute of limitations. By issuing or threatening to issue a 
designated summons, the IRS sidesteps the time allowed by law for completing an audit 
or coerces a taxpayer into agreeing to a statute extension. We ask that a "Taxpayer Bill 
of Rights" title include a provision limiting the use of designated summonses to cases 
where a taxpayer has been uncooperative. 

www.EETAX.org 
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II. Authors' Rationale for Change 

A. Current Law Creates Uncertainty Over Worker Status 

One of the problems with current law that the proposal identifies, and seeks to address, is that current labor 

and employment laws arc not harmonized or applied consistently for purposes of determining worker status. 10 

The authors note that different statutes tend to define the term "employee" differently, depending upon the 

purpose a particular statute is intended to achieve. As a consequence, an individual could qualifY as an 

independent contractor for purposes of one statute, e.g., the Internal Revenue Code, but not another, e.g., the 

Fair Labor Standards Act, because each of these statutes defines the term "employee" differently. The 

proposal recognizes that the existence of these different tests, that apply for different purposes, create 

economic inefficiencies for all parties concerned. 11 

Another problem the proposal seeks to address is the uncertainty associated with determining the status 

of an individual under the current tests, themselves, which can lead to long and costly litigation. The authors 

believe this problem is exacerbated by the tribunals responsible for making these decisions being influenced 

by factors other than the operative test, noting that "[a]s a practical matter, in too many cases conclusions are 

driven by a predetermined desired outcome rather than by objective analysis." 12 

B. Ability to Pool Benefits for Contractors and Expand the Social Compact 

One social objective the proposal seeks to accomplish is an expansion to independent workers of what the 

authors refer to as the "social compact." 13 This expansion would allow independent workers to gain the 

advantages associated with obtaining benefits on a pooled basis, rather than on an individualized basis. In 

addition, the proposal would expand coverage under specified state and federal laws that currently cover 

only employees- to also cover independent workers. 

C. Risk that Companies Convert Traditional Employees into Independent Workers- Regulatory 
Arbitrage 

A final objective the proposal would seek to accomplish is to establish a bulwark against employers 

converting traditional employees into sharing-economy workers and thereby avoid their "social compact" 

obligations. The authors refer to this risk as regulatory arbitrage. 14 

III. Firms that would be Affected by the Proposal 

The proposal defines an intermediary as an entity through which independent workers gain access to end

user customers. The proposal identifies numerous characteristics of an intermediary that uses technology to 

match customers with independent workers. 15 By application of a "neutrality" principle and a principle of 

10• /d. at 6. 
11

• !d. at 5-6. 
12

• /d.at6. 
0 . !d. at 6-7. 
14• Jd at5. 
15

• The characteristics of an intermediary are: 
• An intermediary creates a communications channel, conunonly called an "app" that customers use to identify themselves as 
needing a service. 
• The intermediary's app directs the customer's request to independent workers and allows the independent workers to select 
which customers they choose to serve. 
·The intermediary does not assign customers to independent workers~ rather, independent workers choose or decline to serve 
customers. 
• An intermediary may set certain threshold requirements for independent workers who are eligible to use its app, such as 

4 
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treating like cases alike, 16 which the authors adopt, the proposal would treat as an intermediary any entity 
that performs the generic function of matching service providers with service recipients, regardless of whether 
the entity uses any technology. 17 This means that the term intermediary would include not only the new 
technologically enhanced market intermediaries, but also those that have operated tor decades with varying 
degrees of technology. 

An intermedimy would be responsible under the proposal for ensuring that the independent workers who 
obtain customers through it receive the new social-compact benefits that the proposal would grant them. 

IV. Proposed Treatment oflndependent Workers 

The proposal discusses the treatment of an independent worker lor purposes of the following employment
based rights and duties: 18 

(a) Collective bargaining; 

(b)Employee benefits; 

(c)Civil rights protections; 

(d) Tax withholding and FICA contributions; 

(e) Workers' compensation; 

(f) Wage and hour protections; 

(g) Unemployment insurance; and 

criminal background checks. 
• The intem1ediary may set the price for services provided by the independent worker. 
• The intermediary exercises no further control over how and whether a particular independent worker will serve a specific 
customer. 
• The intermediary typically is paid for its services with a predetcm1ined percentage of the fee the customer pays to the 
independent worker. 
• The relationship can be fleeting, occasional or constant, at the discretion of the independent worker. 
• An independent worker may offer his or her services through multiple intermediaries. 
• Independent workers are integral to the business of the intermediary; the intennediary business lives or dies by the provision 
of services by independent workers. 
• Independent workers do not make themselves economically dependent on any single employer. 
• Independent workers do not have an indefinite relationship with any employer. 
• Independent workers do not relinquish control over their work hours or the opportunity for profit or loss. 
• Some aspects of the methods and means of work- including price of their services- are controlled by the intermediary. 

16, !d. at 14 ("Neutrality also requires that workers in 'old economy" jobs who meet the definition of independent worker, as opposed 
to independent contractor or employee, should be classified as 'independent workers.' For example, as argued in the analysis below, 
many taxi drivers who are currently classified as independent contractors could be deemed to be independent workers, depending 
on their terms and conditions of work. In this way, taxi drivers would be treated just like independent workers who provide rides 
through the Uber and Lyft platforms."); I d. at 22 ("Our view is that the application of our proposed independent worker category 
should not be limited to the online gig economy. In fact, the very nature of law-treating like cases alike-requires that this new 
category include any group of workers who satisfy the definition of independent workers we offered above. Accordingly, if there 
are workers in triangular relationships with intermediaries and customers, then they should be <.:onsidered for independent worker 
status."); !d. at 23 ("Furthennore, assigning a similar legal status to workers in the same relationship with an intermediary, 
regardless of the nature of the technology employed, will support the neutrality principle."). 
11.Jd. 
".IJ. at !5. 
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(h)Afiordablc care act and health insurance. 

In essence, the proposal would treat an independent worker substantially the same as an employee for 
purposes of each of the foregoing, except (e), (f) and (g). 19 The proposed treatment of an independent worker 
for each of these purposes is described below. 

A. Collective Bargaining 

The proposal recommends that antitrust laws, or the National Labor Relations Act, be amended "to allow 
independent workers to organize for the purpose of aggregating their bargaining power so they may bargain 
successfully with their intermediaries over the terms and conditions of their work,"20 and thereby influence 
their compensation and benefits. 21 

B. Employee Benefits 

The proposal recommends that intermediaries be covered by a safe-harbor provision that would permit (but 
not require) them to pool independent workers for purposes of purchasing, providing or administering for 
them specified types of benefits and services22 without such action being treated as an indication of an 
employment relationship. The proposal asserts that this would permit independent workers to gain access to 
a range of benefits at a lower price. 23 

C. Civil Rights Protections 

The proposal recommends expanding the coverage of workplace antidiscrimination protections to cover 
independent workers. 24 

D. Tax Withholding and FICA 

The proposal recommends requiring intermediaries to withhold and remit to the appropriate tax authorities 
the income and social-insurance taxes owed by independent workers with respect to the remuneration they 
receive. 

In addition, the proposal would require that an intermediary pay the "employer share" of Federal 
Insurance Contributions Act ("FICA") taxes with respect to their rcmuneration25 This would replace an 

19• The proposal, if adopted, would create a new "slippery slope" risk that the employmcnt~related statutes from which independent 
workers initially would be exempt under the proposal would over time gradually be expanded to cover them. In this regard, a recent 
precedent supporting this concern is the fate of home care workers. When the Congress amended the FLSA in 1974 to cover 
domestic workers, it exempted providers of companionship services. During the years that followed, a campaign was undertaken 
to extend FLSA coverage to companionship services providers. Although the Congress refused to amend the FLSA to repeal the 
exemption, the DOL in November 2013 accomplished a de facto repeal of the exemption through regulations. See, Application of 
the Fair Labor Standards Act to Domestic Service, 78 FR 60454 (Oct. I, 2013). In this regard, the advocacy already has begun for 
the proposition that this proposal does not go far enough, and that coverage under the Fair Labor Standards Act should be expanded 
to include independent workers. See, Ross Eisenbrey and La¥.-rrence Mishel, Uber business model does not justifj' a new 
'independent worker' category, ECONOMIC POLICY INSTITUTE (Mar. 2016). 

20. Proposal, at p. 15. 
Id. at6. 

22 • Cited examples of the services that could be offered include insurance services, tax preparation services and financial services. 
!d. at !7. 
".!d. 
"·!d. at 17-18. 
25 Id. at 18. 
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independent worker's duty to pay Self Employment Contribution Act ("SECA") taxes with respect to such 
remuneration. 

The proposal asserts that tax withholding by intermediaries would reduce the administrative burden 
imposed on independent workers associated with paying their income and social insurance taxes; 26 and that, 
given the economics of scale, the intermediaries could provide these services with more economic efficiency 
and at a higher compliance rate than the independent workers could if left to comply with these duties on 
their own. 27 

E. Workers' Compensation Insurance 

While the proposal would not mandate that an intermediary provide independent workers with workers' 
compensation coverage, it would permit an intermediary to provide such coverage, on an elective basis, 
without transforming the relationship into employment. In exchange for providing such coverage, an 
intermediary (but not the end-user client) would receive the limited liability protection trom tort lawsuits that 
is currently offered to employers that provide the coverage. 28 

F. Wage and Hour Protections 

The proposal docs not recommend that independent workers be covered by the overtime or minimum-wage 
requirements that the Fair Labor Standards Act imposes on an employer with respect to its employees. 29 This 
decision was based in part on the ditiiculty of measuring hours worked by an independent worker. The 
proposal recommends that these matters be the subject of collective bargaining with an intermediary. 30 

G. Unemployment 

Acknowledging that independent workers control when and whether they will work, the proposal docs not 
recommend extending coverage to independent workers under federal or state unemployment insurance 
programs. 31 

The proposal would encourage and permit intermediaries to pool resources and create a private 
unemployment insurance system in which individual accounts could be created for independent workers who 
stop working. Such a system, the proposal notes, could be a subject of collective bargaining between 
independent workers and intermediaries. 32 

H. Affordable Care Act 

The authors conclude that determining eligibility for the employer mandate under the Affordable Care Act 
(" ACA ") and for coverage under its mandate would be problematic, due to the difficulty of measuring the 
number of hours that independent workers work. Nonetheless, the proposal recommends that intermediaries 
be required to pay a contribution equal to five percent (5%) of an independent worker's earnings (net of 
commissions). 3.1 This payment would be intended to address the ji-ee rider dilemma that the proposal suggests 

26. !d. 
27. !d. 
28 Id. at !9-20. 
29 !d. at 20. 
lOJd. 
".Id. 
".Id 
33 Id at 20-2!. 
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arises when companies contract with nonemployees and are not subject to the same ACA compliance burden 
as employers. 34 

V. Comments and Concerns 

A. Lack of Harmonized Definition of Employee 

The authors bring much-deserved attention to a fundamental problem of current law, namely, the lack of a 
hannonized definition of"cmployee" for purposes of federal and state laws. 35 But the authors' proposed new 
third category of worker status would only exacerbate the level of disharn10ny and confusion by treating self
employed individuals who obtain clients through an intermediary as employees for some purposes, but not 
others. 

To achieve a harmonized definition of "employee," it would seem that a better approach would be to 
amend the relevant laws so that they all follow the same definition for the term. In this regard, the most 
appealing definition of "employee" for achieving harmonization is the common-law, right-of-control, test. 
As its name implies, this is the test that applies in the absence of a statute. It also is the test that applies for 
purposes of many statutes at this time. 36 

A related concern that the proposal seeks to address is the possibility that companies working with 
intermediaries could organize work in such a way as to convert jobs that were traditionally performed by 
employees into sharing-economy jobs. 37 The authors suggest that companies would have an incentive to do 
this in order to avoid their social-compact responsibilities. 38 The authors ca!! this regulatory arbitrage. This 
concern docs not appear to take into account the fact that the intermediary business model has existed tor 
many decades. If the authors' fears were real, the regulatory arbitrage about which they are concerned already 
would have occurred, as the intermediaries that preexisted the technologically enhanced versions were fully 
capable of accomplishing this. 

It is submitted that the best defense against the threat of regulatory arbitrage is for all relevant statutes 
to adopt the common-law, right-of-control test for determining worker status. One of the strongest attributes 
of the common-law test is that it requires a company to make a fundamental business decision that will 
determine the status of an individual as an employee or independent contractor. If a company retains the 
right to control the means and methods of an individual's performance, the individual wi!! be an employee; 
and only if the company is willing to define the objective, and permit an individual to determine the manner 
and means for accomplishing the objective, can the individual qualify as an independent contractor. Facing 
this common-law choice, a company would be disinclined to outsource to a sharing-economy worker any 
function over which it is not prepared to abdicate control. 

The common-law, right-of-control test is agnostic as to whether the requisite right of control is retained 
through technology or some other means. If a firm retains the requisite right of control over the means and 
methods of an individual's performance, the firm is deemed the employer of the individual -regardless of 
whether the right of control is achieved through the use of technology. 

34 Id. at 21. 
35

. See, Exhibit 1 for a table illustrating the different definitions of the term employee for different purposes. 
J

6
• The common-law right-of-control test applies for purposes of, among others, federal employment taxes, the Affordable Care 

Act, the Employee Retirement Income Security Act of 1974, the National Labor Relations Act, the Federal Tort Claims Act, and 
state tort law. A more complete list is provided in Exhibit L 
37

. Proposal, at p. 5, 7. 
"· Id. at 14. 
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It foltows that instead of creating a new test that exacerbates the current disharmony as to the definition 
of the term "employee," consideration should be given to harmonizing the general test for "employee" for 
purposes of the relevant statutes, so that they all define the term "employee" the same. A harmonized general 
test would achieve greater certainty for aU parties. The common-law, right-of-control test would be a prudent 
choice in this regard, as it provides a clear substantive trade-off that differentiates the two classes of 
individuals based on a business's right of control over the means and methods of an individual's performance, 
and it is the test that applies in the absence of any statute. 

B. Dramatic Expansion of the "Employee" Classification 

While the authors claim to "propose a new legal category of workers, which [they] call 'independent workers,' 
who occupy a middle ground between traditional employees and independent workers,"39 the proposed new 
category is anything but a "middle ground." It would represent an unprecedented expansion of the definition 
of "employee" for purposes of affected statutes. 

The proposal would expand the "employee" category for purposes of certain statutes to also include 
anyone who obtains clients through an intermediary. Coverage under affected statutes would remain binary; 
an individual still would either be covered (if an employee) or not (if an independent contractor). The proposal 
would simply convert a large swath of independent contractors into employees for purposes of specified 
statutes. 

Under the proposal, an individual could no longer qualify as self-employed for the specified purposes if 
the individual engages an intermediary for assistance in identifying client opportunities. While this approach 
would eliminate any uncertainty under the current tests, the uncertainty would be eliminated by obviating the 
need for any test at all. It would simply treat all these individuals as statutory employees for purposes of the 
affected statutes. The uncertainty could just as easily be eliminated by making the individuals statutory 
independent contractors. While the authors apparently believe the individuals would be better off as 
employees, the affected individuals do not appear to share that belief. 40 

It is submitted that individuals should not be denied the right to choose whether to offer their services as 
employees or as independent contractors. Those who freely choose self-employment should not forfeit their 
right to be self-employed simply because they engage a third-party finn to assist them in finding client 
opportunities. 

C. Accomplishing That which the Proposal Concedes would be Destructive 

The authors acknowledge that: 

Forcing these new fom1s of work into a traditional employment relationship could be an 
existential threat to the emergence of online-intermediated work, with adverse 
consequences for workers, consumers, businesses, and the economy.41 

Yet this is precisely what the proposal would accomplish; it would treat self~employed individuals who 
also satisfy the independent worker definition as employees for purposes of specified statutes. Moreover, 
because this proposal would not be confined to technology-based intermediaries, the "existential threat" the 
authors caution against would extend to all intermediaries, regardless of whether they utilize any technology. 

39.ld. at5, 
40

. See, above, note 5. 
41

• !d. at 8. 
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Many of the intermediaries that currently exist in various industries have existed for many decades. These 
entities provide a function that can be of immense value to the service recipients and service providers that 
use them. For example, an intermediary can: 

• add efficiency to a disaggregated marketplace in which providers of a specific service cannot easily 
find potential buyers of that service, by offering access to a centralized marketplace that enables service 
providers to quickly and easily find potential customers who seek to buy their services; 

• assist customers who seek providers of a specialized type of service to perform very short-term 
engagements within a short time period in different geographic areas, by enabling a customer to 
simultaneously offer its opportunities in every geographic location where it needs the engagement 
completed, to independent contractors who are already at those locations and possess the skills needed 
to perform the project; 

o in some cases, the intermediary will accept from the customer a lump sum payment for all 
independent contractors who complete a customer engagement during a specified time period and 
disburse that payment to the appropriate independent contractors on the customer's behalf; 

offer customers on-demand access to previously background-screened and credential-verified 
providers of a certain type of service, which can be critically important to customers who will be 
engaging an individual to perform services for, and be left alone with, a vulnerable individual, and to 
customers who need access to highly credentialed individuals on short notice to provide services on a 
sensitive project;42 and 

• offer individuals who choose to work on an ad hoc basis, at their own discretion, and only at a time, 
location and for a fee they deem acceptable, with access to a wide variety of different client opportunities. 

In all of these examples, the providers of the service arc self-employed; they use an intermediary as a 
means to help market their services and, in some cases, to supplement their own client base. These 
intermediaries are not designed to function as an employer; they are designed to facilitate a more efficient 
marketplace for freelance workers. The imposition of employer duties on these intermediaries would 
fundamentally change the nature of their business and, in the words of the authors, expose them to an 
"existential threat." 

D. Distorting the Decision by Independent Contractors Whether to Outsource Marketing 

The proposal would be patently unfair to those individuals who prefer to be self-employed and have 
determined that they can maximize their profits by engaging a third-party firm, namely, an intermediary, to 
help them find clients. The use of intermediaries enables these individuals to devote all of their work time to 
providing billable client services. The alternative is for them to devote a portion of their work time to 
marketing, which, of course, is non-billable. 

While there is a cost associated with outsourcing one's marketing function, an individual will balance 
that cost against the billable time that is forgone when the individual conducts his or her own marketing. It 
is an entrepreneurial decision whether to conduct one's own marketing or outsource all or a portion of it to a 

42
• An intermediary that only accepts to its registry those service providers who have passed a rigorous vetting protocol provides 

an invaluable service to those service providers and their clients by adding efficiency to the marketplace - especially when the 
clients are individual consumers. Instead of each consumer having to separately vet each service provider, the vetting need only be 
conducted once by the intermediary for the benefit of all consumers. lf these finns were eliminated from the marketplace, this 
valuable source of consumer protection would be lost, leaving consumers more vulnerable to charlatans and to contractors with a 
disqualifying criminal past. 

10 
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employed and fully comprehend what self-employment entails. Many of these individuals have made the 
business decision to at least partially outsource their marketing function in order to enhance their profitability. 

From a purely economic perspective, the proposal would materially distort the marketplace for self
employed individuals by making the option of outsourcing one's marketing function less attractive. Those 
who believe they can maximize their profits by outsourcing their marketing function might determine that 
the cost associated with forfeiting their independent-contractor status is too high. Ifthesc individuals were to 
begin conducting their own marketing, which would require them to allocate more time toward non-billable 
activities, their business could suffer and become less profitable. 

Requiring a self-employed individual to forfeit self-employed status as a consequence of using a lawful 
marketing channel would be patently unfair to the individuaL 

E. Fundamentally Changing the Business Model for Service Referral Agencies I Brokers 

The proposal likewise would be unfair to those third-party firms that operate marketing firms/hrokers/scrvices 
referral agencies/intennediaries, and have no interest in being the employer of the independent contractors 
with whom they do business. There are plenty of firms in the marketplace that hire individuals as the firm's 
employees and assign them to work opportunities that their clients offer49 These firms arc designed to be 
the employer of the service providers. By contrast, the intermediaries that would be swept up by the proposal 
are a different type of business; and many arc simply a marketing channeL 

The proposal does not appear to take into account the financial and administrative burden that the 
proposal would impose on intermediaries. The business model for these entities does not contemplate the 
entity being an employer of the independent contractors whom they match with client opportunities. While it 
is not suggested that there are no intermediaries that misclassify workers, it is submitted that the mere fact 
that misclassification might exist is no justification for deeming all individuals who do business with an 
intermediary to be treated as statutory employees of the intermediary. 

Many intermediaries have a very fleeting relationship with the individuals who use them to gain access 
to client opportunities. 5° For example, there are some industries in which an intermediary will offer self
employed individuals access to client opportunities of a very short duration, e.g., projects that can be 
completed in several hours, and the individuals who accept these opportunities might perform only a few 
opportunities in an entire year. These individuals commonly register with multiple intermediaries, to obtain 
access to a broad array of different types of opportunities. They retain complete and unfettered discretion to 
select which, if any, of the available opportunities to perform. When an individual initially registers with an 
intermediary, the operator of the intermediary commonly has no idea whether the individual intends to 
perform many opportunities or just a few - and has no business reason to inquire. Moreover, once an 
individual completes a client opportunity obtained through an intermediary and is paid, the individual has no 
obligation to ever utilize that intermediary again. 

The additional administrative costs and heightened regulatory risks 51 associated with an intermediary 
being treated as the employer for the specified purposes of each individual who utilizes the intermediary to 

49
• E.g., Adecco, Kelly Services, S.A., Manpower, Inc., Randstad Holding N.V., Spherion Corporation, Allegis Group and Robert 

Half International, Inc. 
50

. The proposal even acknowledges, at pages 7-8, that independent workers typically have only fleeting relationships with their 
final customers as well. 
51

• Once an entity is deemed to be the employer of an individual for purposes of a specific statute, the entity becomes responsible 
for properly and timely discharging its duties under the statute with respect to the individual, which in some cases can require 
compliance with highly prescriptive rules contained in voluminous regulations and related guidance. The entity also becomes 

!2 
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gain access to a client opportunity would be excessive. Such a mandate would fundamentally change the 
nature of these businesses. An important issue to consider in this regard is how many firms/brokers/services 
referral agencies/intermediaries that currently function as pure marketing channels would continue to operate 
if they are subjected to these proposed new duties. 

F. Significantly Increasing the Complexity of Federal Tax Compliance 

The proposal would create significant tax-compliance complexities for an independent worker. While the 
authors recommend imposing tax withholding on independent workers, they do not explicitly address how 
an independent worker would be treated for federal tax purposes in other respects. 

A threshold issue, which the authors do not address, is whether an independent worker's earnings and 
corresponding tax withholdings would need to be reported by an intermediary on an Internal Revenue Service 
("IRS") Form W -2, which is currently used to report wages earned by employees, together with taxes 
withheld, or a Form I 099-MISC, which is currently used to report self-employment income earned by 
independent contractors.ln this regard, if the remuneration is to be reported on a Form W -2, this likely would 
dictate the independent worker's status for all other purposes as well, because, as a practical matter, it is 
extremely difficult for a taxpayer to defend its treatment of an individual as an independent contractor for any 
purpose when the taxpayer reports the individual's remuneration on a Form W-2. 

Another uncertainty under the proposal is whether an independent worker would be allowed to report the 
individual's income and expenses attributable to clients obtained through intermediaries on a schedule C to 
the Form l 040 individual tax return. If yes, then the proposed withholding of state and federal income and 
payroll taxes by an intermediary would in many cases result in over-withholding, due to the withholding 
being based on an individual's gross revenues, as opposed to the individual's net income, which takes into 
account tax-deductible business expenses. 52 

If an independent worker were not permitted to report on a Schedule C to the Form I 040 the earnings 
and related expenses incurred with respect to clients obtained through an intermediary, the individual's 
business-related expenses could be claimed only as miscellaneous itemized deductions, which are deductible 
only to the extent they exceed 2% of the individual's adjusted gross income. 53 If an independent worker were 

subject to audit by the government agency with jurisdiction to enforce compliance with the statute. In the case of federal 
employment taxes, the entity becomes responsible for accurately calculating the taxes due with respect to the individual, and for 
timely filing periodic reports and timely paying the amounts due. Any failures to meet these duties can expose the entity to financial 
penalties and interest. 
52

• For example, when the State of California was considering imposing tax withholding on payments made to independent 
contractors, a report prepared by the California Franchise Tax Board Staff, titled Independent Contractor Withholding, (January 
2005), observed at page I: 

An undesirable feature of a withholding system is the potential for unwanted overwithholding. This is a potentially severe 
complication for independent contractors because gross receipts are a poor predictor of tax liability. This problem could be 
addressed by allowing for different withholding rates. Adding such flexibility would, however, substantially increase 
administrative costs, invite noncompliance through improper claims for reduced withholding rates, and reduce revenue 
gains from acceleration. 

53 As the U.S. Tax Court explained in Quintanilla v. Comm'r, T.C. Memo 2016-5 (2016): 
The big issue is whether QuintanHla correctly reported his business expenses on Schedule C (the schedule that people who 
are in business for themselves use to report their expenses) and not on Schedule A {the schedule that people who work for 
somebody else use to report business expenses). The distinction matters because the Code limits Schedule A deductions more 
than it limits Schedule C deductions. The most important of these limits is the 2% rule: An employee who incurs unreimbursed 
business expenses may deduct them only as miscellaneous itemized deductions and only to the extent that they exceed 2% of 
his adjusted gross income. Sees. 62(a)(2). 63(a), (d). 67(a) and (b), 162(a). 

13 



95

VerDate Mar 15 2010 13:00 Jan 05, 2017 Jkt 000000 PO 00000 Frm 00099 Fmt 6602 Sfmt 6602 F:\DOCS\20199.TXT DEBBIE In
se

rt
of

fs
et

fo
lio

95
he

re
20

19
9.

07
0

S
B

R
E

P
-2

19
A

w
ith

D
IS

T
IL

LE
R

to incur an expense that pertains to two separate clients (e.g., the purchase of a laptop computer used in 
performing services for both clients), where one client is obtained through an intermediary and the other is 
obtained independently, the independent worker would need to allocate the expense item as between the two 
clients adding yet another dimension of tax-compliance complexity for the independent worker. Such an 
individual also would he treated less favorably for purposes of the alternative minimum tax ("AMT") with 
respect to clients obtained through an intermediary. 54 

With respect to an independent worker who obtains client opportunities through multiple intermediaries, 
which is common, each intermediary would withhold and pay FICA taxes with respect to the individual's 
earnings up to the FICA wage base. 55 This could result in the individual paying more in FICA taxes than the 
individual would have owed in SECA taxes, due to a separate FICA wage base being applied with respect to 
each intermediary through which the individual obtains clients - or with respect to each client obtained 
through an intermediary. 56 

The proposal would further complicate tax compliance for independent workers who obtain some, but 
not all, clients through an intermediary which is not uncommon. These independent workers would be 
treated as employees of an intermediary with respect to the clients obtained through the intermediary, but as 
independent contractors with respect to the clients they obtain on their own. While such an individual's 
income tax liability for the year would be based on the individual's entire earnings during the year, some of 
the income would be subject to tax withholdings, while the other income would not. Moreover, as noted 
above, it is not clear how the business-related expenses would be treated with respect to clients obtained 
through an intermediary. The individual would need to calculate estimated tax payments relative to the 
individual's total earnings by factoring in (i) the tax withholding by the intermediaries that would be made 
with respect to a portion of the earnings, and (ii) the potentially disparate treatment of the business-related 
expenses incurred with respect to the two sets of clients. 

The foregoing examples represent only a subset of the many unaddressed potential federal tax 
implications of the proposal. 57 

Finally, the proposed tax withholding on payments made to independent workers would represent a 
tectonic shift in the tax law's fundamental distinction between employees and independent contractors, under 
which tax withholding has been limited principally to wages paid to employees. 58 The proposal's impact on 
federal employment taxes would not represent a "middle ground" between employees and independent 

Independent contractors and self-employed persons report business deductions on Schedule C. See Chapman v. Apfel, 236 
F.3d 480,486 (9th Cir. 2000); Weber v. Commissioner, 103 T.C. 378,386 (1994), ajJ'd, 60 F.3d 1104 (4th Cir. 1995). 

54
. "Schedule A itemized deductions are subject to various limitations. For example, employee business expenses can be deducted 

only to the extent those expenses exceed 2% of the taxpayer's adjusted gross income, sec. 67(a) and (b); may be subject to income 
limitations, sec. 68; and may have alternative minimum tax implications, sec. 56(b)(l)(A)(i)." Richard'i v. Comm 'r, T.C Memo 
2014-88 (2014) (non-Code citations omitted). 
55

• The FICA wage base is the maximum amount of wages an employee earns during a calendar year that is subject to the FICA 
tax. See, Code section 3l21(a)( I). 
56

• See. e.g., Cencast Servs., L.P. v. United Stales, 2009 U.S. Claims LEXIS 403 (Fed. CL 2009) (illustrating the application of 
separate wage base limitations with respect to different comrnon~law employers). 
57

• Examples of other tax implications of the proposal that would need to be considered include the treatment of an independent 
worker for purposes of health benetit plans, qualified retirement plans, self-employed retirement plans, and eligibility for certain 
tax credits that are available with respect to employees. 
58

• As the author Anuj C. Desai observed in SYMPOSIUM: WHAT A !!/STORY OF TAX WITHHOLDING TELLS US ABOUT THE 
RELA TIONSEIIP BETWEEN STATUTES AND CONSTITUTIONAL LAW, I 08 1\w. U.L. Rev. 859 (Spring 20 14): 

The Current Tax Payment Act of 1943 established tax withholding from wage income in such a way that it is now embedded 
deeply into the fabric of American society, 

14 
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that they did not choose, and do not want. 68 Rather, a more pressing need is for a harmonization of the 
general tests governing the determination of worker status, to enable individuals and companies to enter 
into mutnally advantageous relationships- whether an individual be an employee or an independent 
contractor- with greater certainty that those relationships will be respected for purposes of all applicable 
laws. We would appreciate the opportunity to work with the Committee in pursuing such a harmonization. 

6
&. Moreover, denying individuals the right to work as independent contractors can result in higher unemployment, slower economic 

growth and reduced economic welfare. See, Eisenach Study, at ii, 35-39. 

18 
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The following chart identifies the different tests used under federal and state statutes to 
detcm1ine whether an individual is an employee or independent contractor. References to a state arc 
references to the state's unemployment statute. 

The summaries of the tests identified in the following chart are stated generally; the specific test 
followed by each statute may contain slight variations. 

Statute and/or State Test to Determine a Worker's Status 
• American with The Restatement (Second) of Agency and the IRS 20-Factor Test are 

Disabilities Act of 1990 examples of the primary common law tests. The test applied by a 
(majority of courts) specific statute may contain variations. 

• Title VII of the Civil 
Rights Act of 1964 !:!!Wlll!ln Lan I~:~t LB~:~tat~:m~:llt (Sf~!lll!.!l !If ~l:!:ll£l:); 

• Age Discrimination in In determining whether one acting for another is a servant or an 

Employment Act of 1967 independent contractor, the following matters of fact, among others, 

(Supreme Court, EEOC are considered: 

and majority of circuit (a) the extent of control which, by the agreement, the master may 

courts) exercise over the details of the work; 

• Equal Pay Act of 1963 (b) whether or not the one employed is engaged in a distinct 

• Employee Retirement occupation or business; 

Income Security Act of (c) the kind of occupation, with reference to whether, in the locality, 

1974 the work is usually done under the direction of the employer or by 

• Copyright Act of 197 6; a specialist without supervision; 

• National Labor Relations 
(d) the skill required in the particular occupation; 

Act 
(e) whether the employer or the workman supplies the . Federal Tort Claims Act 

instrumentalities, tools, and the place of work for the person doing 
the work; 

• Fair Credit Reporting Act (f) the length of time for which the person is employed; 
• Energy Reorganization (g) the method of payment, whether by the time or by the job; 

Act (h) whether or not the work is a part of the regular business of the . Federal Obscenity Statute employer; 
• Affordable Care Act (i) whether or not the parties believe they are creating the relation of 
• F ederallncome and master and servant; and 

Employment Taxes (j) whether the principal is or is not in business. . Alabama Restat. 2d of Agency, § 220(2) . 

• Arizona . California lllt~tlli!l B~v~ll!l~ S~tVi£~ ;!!l-Ei!£!!![ I~~~ . District of Columbia I. No instmctions. An independent contractor docs not receive 

• Florida instmctions from the engaging entity as to how to accomplish a job. . Iowa 2. No training. An independent contractor does not receive training 

• Kansas from the engaging entity. 

• Kentucky 
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Michigan' 
Minnesota 
Mississippi 
Missouri 
New York 
North Dakota 
North Carolina2 

Ohio 
Rhode Island3 

South Carolina 
• Texas 
• Virginia4 

3. No integration. The engaging entity's operations or ability to be 
successful docs not depend on the service of independent 
contractors. By contrast, the factor weighs in favor of employee 
status if the workers constitute a critical and essential part of the 
taxpayer's business. Bartels v. Birmingham, 332 U.S. 126 (1947). 

4. Services do not have to be rendered personally. Because independent 
contractors are in business for themselves and are contracted with to 
provide a certain result, they have the right to hire others to assist 
them. 

5. Control their own assistants. Independent contractors retain the right 
to control the work activities of their assistants. 

6. Not a continuing relationship. Unlike employees, independent 
contractors generally do not have a continuing working relationship 
with the engaging company, although the relationship may be 
frequent, by means of multiple engagements. 

7. Work hours are set by the independent contractor. An independent 
contractor has control over the hours worked for accomplishing the 
result. 

8. Time to pursue other work. An independent contractor is free to work 
when and for whom the individual chooses. A requirement to work 
full-time indicates control by the engaging entity. 

9. Job location. Unless the services cannot be performed elsewhere, an 
independent contractor has the right to choose where the work will 
be done. 

10. No requirements on the order or sequence of work. Independen 
contractors have control over how a result is accomplished and 
therefore, determine the order and sequence in which their work wil 
be performed. 

11. No required reports. Independent contractors are accountable for 
accomplishing the objective only; interim or progress reports are not 
required. 

12. Payment for the result. Independent contractors arc paid by the job 
and are not compensated based on the time spent pcrfom1ing the 
work. 

13. Business expenses. Independent contractors arc responsible for their 
incidental expenses. 

14. Own tools. As business owners, independent contractors provide 
their own equipment and tools to do the job. 

15. Significant investment. An independent contractor's investment in 
his or her trade is bona fide, essential, and adequate. 

16. Possible profit or loss. Independent contractors bear the risk of 
realizing a profit or incurring a loss. 

1
• Michigan follows the IRS 20-factor common law test. 

2
• North Carolina follows the IRS 20-factor common law te._~t. 

1
• Rhode Island follows the IRS 20-tactor common law test. 

4
. Virginia follows the IRS 20-factor common law test. 
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17. Working for multiple firms. Independent contractors are free to wor• 
for more than one tirm at a time. 

18. Services available to the general public. Independent contractors 
make their services available to the general public. 

19. Limited right to discharge. An independent contractor is not 

L 
tenninable at will, but may be terminated only for failure to comply 
with the terms of the contract. 

20. Liability for noncompletion. Independent contractors are responsible 
for the satisfactory completion of a job and are liable for failing to 
complete the job in accordance with the contract. 

Internal Revenue Manual, 4600 Employment Tax Procedures, 
Exhibit 4640-1. 

F mr Labor Standards Act Economjc Rea!itjes fDQL); . 
of 193856 1) The extent to which the work performed is an integral part of the . Social Security Act; employer's business. . Family and Medical 2) Whether the worker's managerial skills affect his or her opportunity 

Leave Act of 1993 67 for profit and loss. . Migrant and Seasonal 3) The relative investments in facilities and equipment by the worker 

Agricultural Worker and the employer. 

Protection Act 78 4) The worker's skill and initiative. . Occupational Safety and 5) The permanency of the worker's relationship with the employer. 

Health Act of 1970 6) The nature and degree of control by the employer. . Age Discrimination in Hybrid Test; 
Employment Act of 1967 [H]ybrid economic realities/common law control test that focuses on 
(minority of circuit whether the alleged employer had the right to hire and fire, the right to 
courts) supervise, the right to set the work schedule, paid the employee's . American with salary, withheld taxes, provided benefits, and set the terms and 
Disabilities Act of 1990 conditions of employment. Hathcock v. Acme Truck Lines. Inc., 262 
(minority of courts) F.3d 522,526 (5th Cir. Tex. 2001). . Alaska \BC Test #J • . Connecticut [U]nless the context otherwise requires, "employment" means service . Delaware performed by an individual whether or not the common-law . Hawaii relationship of master and servant exists, unless and until it is shown to . Illinois the satisfaction of the department that . lndiana89 (A) the individual has been and will continue to be free from control . Louisiana and direction in connection with the performance of the service, . Maryland910 

Each Federal Circuit applies a slightly different version of the economic realities test. 
The FMLA adopts the FLSA's definition of"emp!oyee." 
The MSA WPA adoplS the FLSA's definition of "employee." 
Element C may be satisfied by establishing that the individual is customarily engaged in an independently established trade, 

occupation, profession or business; or is a sales agent who receives remuneration solely upon a commission basis and who is the 
master of the individual's own time and effort. Burns Ind. Code Ann. § 22-4-8-l(b). 
9

• Element B may be satisfied by either establishing that the individual's work is: 
(i) outside of the usual course of business of the person for whom the work is performed; or 
(ii) perfomted outside of any place of business of the person for whom the work is performed. Md. LABOR AND EMPLOYMENT 
Code Ann. § 8-205(a)(3). 
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. Massachusetts both under the individual's contract for the performance of service . Nebraska and in fact; 

• Nevada (B) the service is performed either outside the usual course of the 

• New Hampshire business for which the service is performed or is performed outside . New Jersey of all the places ofbusiness of the enterprise for which the service 

• NewMexieo is performed; and 

• Tennessee (C) the individual is customarily engaged in an independently . Vermont 
established trade, occupation, profession, or business of the same 

• Washington 
nature as that involved in the service performed. . West Virginia . Wyoming 

• Arkansas ABCTest#2: 

• Oklahoma Service performed by an individual for wages shall be deemed to be 
employment subject to this chapter irrespective of whether the 
common law relationship of master and servant exists, unless and until 
it is shown to the satisfaction of the director that: 
(1) The individual has been and will continue to be free from control 

and direction in connection with the performance of the service, 
both under his or her contract tor the performance of service and in 
fact; and 

(2) 
(A) The service is performed either outside the usual course of the 

business for which the service is performed or is performed 
outside all the places of business of the enterprise for which the 
service is performed; or 

(B) The individual is customarily engaged in an independently 
established trade, occupation, profession, or business of the 
same nature as that involved in the service performed. 

• Colorado AB Test#l; 

• Idaho [S]ervice performed by an individual for another shall be deemed to be . Montana10 employment, irrespective of whether the common-law relationship of . Oregon" master and servant exists, unless and until it is shown to the 

• Pennsylvania satisfaction of the division that 

• South Dakota (A) such individual is free from control and direction in the . Utah performance of the service, both under his contract for the 
performance of service and in fact; and 

(B) such individual is customarily engaged in an independent trade, 
occupation, profession, or business related to the service 
performed. 

10
• An individual must obtain an Independent Contractor Exemption Certificate which is issued to individuals who qualify as an 

independent contractor under the ''AB" test. 
1 1

• Oregon exempts an individual from being required to satisfy the (B) prong if the individual files a schedule F as part of his 
or her income tax return and the individual provides farm labor or fann services. Additionally, Oregon's test requires individuals 
to be licensed, only if their profession requires a license. 

I 
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. Georgia AB Test#2; 
Services performed by an individual for wages shall be deemed to be 
employment subject to this chapter unless and until it is shown that: 
(!) (A) Such individual bas been and will continue to be free from 

control or direction over the performance of such services, both 
under the individual's contract of service and in fact; and 
(B) Such individual is customarily engaged in an independently 

established trade, occupation, profession, or business; or 
(2) Such individual and the services performed for wages are the 

subject of an SS-8 determination by the Internal Revenue Service, 
which decided against employee status. . Maine Statutory Test #l; 

I) The following criteria must be met: 
a) The individual has the essential right to control the means and 

progress of the work except as to final results; 
b) The individual is customarily engaged in an independently 

established trade, occupation, profession or business; 
c) The individual has the opportunity for profit and loss as a result 

of the services being performed for the other individual or 
entity; 

d) The individual hires and pays the individual's assistants, if any, 
and, to the extent such assistants arc employees, supervises the 
details of the assistants' work; and 

c) The individual makes the individual's services available to some 
client or customer community even if the individual's right to 
do so is voluntarily not exercised or is temporarily restricted; 
and 

2) At least 3 of the following criteria must be met: 
a) The individual has a substantive investment in the facilities, 

tools, instruments, materials and knowledge used by the 
individual to complete the work; 

b) The individual is not required to work exclusively for the other 
individual or entity; 

c) The individual is responsible for satisfactory completion of the 
work and may be held contractually responsible for failure to 
complete the work; 

d) The parties have a contract that defines the relationship and 
gives contractual rights in the event the contract is terminated 
by the other individual or entity prior to completion of the 
work; 

e) Payment to the individual is based on factors directly related to 
the work performed and not solely on the amount of time 
expended by the individual; 

f) The work is outside the usual course of business for which the 
service is performed; or 
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